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APPENDIX I 


The terms of reference to the Committee with, sub* 
sequent interpretations and modifications thereof. 

Resolution of the Government of India, Finance Department (Accounts 
and Finance—Miscellaneous), Wo. 1412-F., dated Simla, the 
26th May 1924* 

Tlie question of instituting a scientific enquiry into the system of 
Indian taxation has recently attracted considerable attention in this country 
and has been discussed on more than one occasion in the Indian Legislature. 
The Government of India are now in a position to announce that arrange¬ 
ments have heen completed for such an enquiry. 

2. The motive for the appointment of the Committee is not any need 
for meeting additional expenditure or any intention to increase the total 
amount raised by taxation in India. The necessity for the enquiry arises 
largely from the effect produced by the War on the general level of prices 
and of expenditure and consequently on the incidence of taxation in its 
existing forms. The problems arising therefrom are common to many 
countries, but in India the changes which have been made since the War 
in the relations between the Central and the Provincial Governments, and 
the development of self-government furnish special reasons for a study of 
the subject of taxation in general and for the examination of alternative 
sources from which to raise the money to meet the expenditure which 
has necessarily to be incurred by the various taxing authorities at the 
present time. The increasing pressure for a more drastic regulation of 
the liquor traffic in particular makes the study of alternative sources of 
taxation imperative, while the modifications in the existing system of 
taxation which may he expected to result from action taken on the recom¬ 
mendations of the Indian Fiscal Commission and the Tariff Board, will 
disturb the distribution and affect the real burden of taxation borne by 
the people of India. 

3. The intention of the Government of India to institute this enquiry 
was announced in the Council of State on tho 4th February 1924, when 
the proposal was discussed in some detail. Reasons were then given for 
the opinion of the Government of India that the terms of reference should 
be comprehensive and that the enquiry should be conducted by a small 
committee, equally representative of European and Indian experience, and 
including an officer with wide knowledge of Indian administration, an 
Indian representative of acknowledged authority in economic questions and 
an expert on taxation from abroad. 

4. Sir Charles Todhunter, k.c.s.i., i.o.s., till recently Finance Member 
of the Executive Council of the Governor of Madras, has agreed to act as 
Chairman of the Committee. The Government of India have also been able 
to secure the services of Sir Percy Thompson, k.b.e.. Deputy Chairman of 
the Board of Inland Revenue in England. The following gentlemen have 
also consented to serve on the Committee:—Sir Bijay Cnand Mahtab, 
G.c.i.E., k.c.s.i., i.o.m., Maharajadhiraja Bahadur of Burdwan, and Dr. 
R. P. Paranjpye, Professor. Fergussou College, Poona. Mr. W. B. Brett, 
i.c.s., will act as Secretary.* 

5. The following are the terms of reference to the Committee: — 

(1) To examine the manner in which the burden of taxation is distri- 
' buted at present between the different classes of the population. 


*Dr. L. K. Hyder, Professor of Economics, Aligarh University, and 
the Hon’ble Sardar Jogendra Singh were subsequently appointed as mem¬ 
bers of the Committee. Mr. Brett went on leave on grounds of ill-health 
in September 1925 and Mr. B. Rama Rau, i.o.s., who had been appointed 
Joint Secretary in February, succeeded to the duties of Secretary, 
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(2) To consider whether the whole scheme of taxation—Central, 

Provincial and Local—is equitable and in accordance with 
economic principles and, if not, in what respects it is defective. 

(3) To report on the suitability of alternative sources of taxation. 

(4) To advise as to the machinery required for the imposition, assess¬ 

ment and collection of taxes, old and new. 

(5) To prepare rough estimates of the financial effects of the proposals. 

(6) To include in the enquiry consideration of the land revenue only 

so far as is necessary for a comprehensive survey of existing 
conditions. 

The terms of reference have been formally accepted by all the Provincial 
Governments without prejudice to their claims in regard to the distribution 
of the total revenues. 

0. It will be observed that the Committee will have no concern with 
expenditure, nor will it be part of their function to examine the adequacy 
of the resources of different governing bodies. Their concern will be pri¬ 
marily with the burden imposed on classes of the population without regard 
to territorial limits. The estimates they will frame will be designed to 
illustrate methods of oasing the burden where it is too heavy and of increas¬ 
ing it where it is too light. They will indicate the theoretically correct 
distribution of taxes between Imperial, Provincial and Local and the most 
efficient machinery for collection, whether it follows the same lines of divi¬ 
sion or not. It will thus be no part of the duties of the Committee to 
consider the equity of the Meston award. 

Similarly as regards land revenue, the Committee will not be required to 
make suggestions regarding systems of settlement. But it will be within 
the scope of the enquiry to study the incidence of the land revenue (includ¬ 
ing water rates) and to point out any defects from the point of view of 
the canons of taxation or any difficulties in readjustment of the burden of 
taxation. 

7. It will be written the terms of reference to the Committee to insti¬ 
tute such an enquiry into the economic condition of the people as the 
Committee may considor necessary for its purpose and to report on the 
adequacy of the material already available, making suggestions as to the 
best manner in which it may be supplemented and the most suitable agency 
for a wider economic enquiry. 

A resolution on the subject of a wider enquiry into the economic condi¬ 
tion of the people of India was in fact moved by the Hon’ble Mr. Phiroze 
C. Sethna in the Council of State on the 4th February 1924, and adopted 
ill the following form: — 

“That this Council recommends to the Governor General in Council 
that the Local Governments may be consulted with regard to the 
desirability of undertaking an inquiry into the general economic 
conditions of British India and whether they are prepared to 
support the proposal to appoint a Committee and to co-operate 
in its labours, if appointed.” 

The Government of India considor that the present enquiry is likely to 
provide material of much value for any enquiry which may subsequently 
be made into the wider aspect of the Indian economic position. 

8. The Government of India have discussed the preliminaries with the 
Chairman, who has now left India on leave. With the object of getting 
as full information as possible of the systems of taxation in European 
countries, he is, with the concurrence of the Government of India, visiting 
Geneva to study European and other taxation systems, with the assistance 
of the Secretariat of the League of Nations. It is proposed that the Com¬ 
mittee should assemble in India about the last week of October and in 
the meantime preliminary statistical material is being collected with the 
assistance of the Provincial Governments for the use of the Committee. 

9. The Government of India hope that the enquiry may be completed 
within a year. The Committee will report to the Government of India, 
who, in consultation with the Provincial Governments, will consider the 
further action necessary. Opportunity will then be taken to have a full 
consultation with the representatives of public opinion and the legislature 
before any action is taken. 
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Extract from the Hon'ble the Finance Member’s speech in the 
Legislative Assembly, dated 22nd September 3924, on a 
Resolution regarding suspension of the Taxation Enquiry 
Committee and substitution of a committee with wider terms of 
reference, 

‘‘There is one phrase in the terms of reference proposed by 
Mr. Jinnah, though I am afraid it is a little too late to incorporate it 
in the terms of reference as they have already been announced for some 
time ; which is, I think, an improvement. I should be very glad to accept that 
Xiortion. It is the part about the suitability of alternative sources of 
taxation ‘without increasing the present level’. 1 should have been very 
glad to have thought of those words at tho time. I will now have them 
incorporated in the instructions to tho Committee, and I hope that will 
bring home to Honourable Members that there is no ground for this suspi¬ 
cion that the Government, in spite of their very definite statement to the 
contrary, desire this Committee with no other idea but that of increasing 
the total expenditure of the country or the total amount raised by taxa¬ 
tion. They desire it for the very purpose which Mr. Joshi said, that the 
incidence of the existing taxation may bo examined, and if it falLs too 

heavily in one direction, it may be lightened,- with the consequence probably 

that it would have to bo increased if it falls too lightly in another direc¬ 
tion. It is a question of expenditure whether it will have to be increased 
correspondingly in the other direction or not, but there is no desire 
whatsoever in connection with this Committee to find new sources of taxa¬ 
tion in' order to raise a larger amount by taxation. The object is re¬ 
adjustment. The purpose of the Committee is to reconsider our existing 

system of taxation and see whether it is capable of improvement, both in 
its incidence and in its machinery.” 


Resolution of the Government of India, Finance Department, 

No. 66S-F., dated Delhi, the 22nd January 192C. 

The Government of India have had under consideration the best merited 
of giving effect to the wishes of the legislature in connection with the 
institution of a general economic enquiry in India. They have come to 
the conclusion that, before any wider enquiry can usefully be inaugurated, 
it is necessary to collate and examine the existing material, to ascertain 
how it can best be supplemented, and to determine what lines an economic 
enquiry into the resources of the country should take. They have accord¬ 
ingly decided, with the approval of the Secretary of State, to appoint 
immediately a small Committee for the purpose consisting of the following 
gentlemen, who have consented to serve on it: — 

Sir M. Visvesveraya, k.o.i.e., d.sc., m.i.c.e, Chairman. 

Kai Bahadur Pandit Hari Kishan Kaul, c.s.i., c.i.e., Member-, and 

Mr. A. It. Burnett-Hurst, b.sc., Professor, Muir Central College, 
Allahabad, Member and Secretary. 

2. The following are the terms of reference to the Committoe: — 

To examine the material at presout available for framing an estimate 
of the economic condition of the various classes of the people of 
British India; to report on its adequacy; and to make recommenda¬ 
tions as to the best manner in which it may ba supplemented, and 
as to the lines on which a general economic survey should be carried 
out, with an estimate of the expenditure involved in giving effect 
to such recommendations. 


On the 29th January 1925 the following letter from the Government of 
India was received transferring a part of the Committee’s terms of reference 
to the Indian Economic Enquiry Committee: — 

I am directed to enclose for the information of the Indian Taxation 
Enquiry Committee a copy of the Resolution in this Department, No. 655-F, 
dated the 22nd January 1925, constituting a preliminary Economic Enquiry 
Committee. This Committee will meet at Delhi and commence work on tbt 
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?th February 1925. It will be observed that, under the terms of reference, 
both the Committees will, in certain respects, have to collect and examine 
the same materials and there will possibly lie duplication of work. The 
Government of India have decided accordingly that the Indian Taxation 
Enquiry Committee need not concern themselves with that part of their refer¬ 
ence which directly overlaps the functions of the Indian Economic Enquiry 
Committee. 


On the 9th February 1925 this was supplemented by instructions “to 
let the question of incidence stand over until the report of* the Economic 
Enquiry Committee on the whole question of method has been received”. 
It was added that “the question of staff for the enquiry will then only arise 
after the report of the Economic Enquiry Committee has been received.” 


On the 18th of February the Government of India accepted tho follow¬ 
ing interpretation of the terms of reference in so far as they relate to the 
subject of Land Revenue: — 

(1) Tho Committee uro to decide what are the canons or maxims of 

taxation now accepted by economists. 

(2) If and in so far as theso canons of taxation can be applied to 

the land revenue systems, they are to see how far, if at all, 
these systems or any of them offend against the canons in 
question. 

(3) They are not to concern themselves with the controversy regarding 

the Permanent Settlement, or with the details of procedure in 
the making of settlements, whether permanent or temporary, 
such as the fixing of the class or sort of soils or commutation 
rates or expenses of cultivation, nor are they to enter upon 
questions auxiliary to the land revenue such as the tenancy 
laws. 

(4/ If, as a result of their examination of the question in the light of 
the above considerations, they come to tho conclusion that there 
are defects which can be cured without radical changes in any 
system or systems, they are to point out the defects, and leave 
it to tho Governments concerned to find and apply the cure. 

(5) If, on the other hand, they find so great a divergence in the systems 
or any of them from the accepted canons of taxation that a 
complete change of system is necessary, it is open to them to 
examine tho systems of land revenue applied in other parts of 
the world and to suggest in broad outline the general lines 
of revision which commend themselves to them. 


On tho 12th March 1925 tho Government ol India issued orders on the 
question how far it w'as intended by tho terms of reference that the Committee 
should examine the question of the revision of the tariff. They laid 
down that it would bo best for tho Committee to confine their examination 
of customs matters to a few broad issues. The Committee could not pro¬ 
fitably take up the detailed examination of the Tariff Schedule with a 
view to its complete recasting. Their work would be prolonged very 
considerably and the amount of detail required for a consideration, for 
instance, t»f what should be covered by the term ‘machinery’ is very great. 


On the 22nd April, a now item was added to the terms ol referonce 
under letter of the Government of India in the Finance Department, 
No. D/1832-F, dated tho 22nd April 1925, addressed to tho Government 
of Bombay, from w'hich the following is an extract: — 

In reply to your letter No. 2407-D, dated the 12tli April 1925, I am 
directed to state that a copy of the correspondence with the Government 
of Bombay on tho above subject has been forwarded to the Indian Taxation 
Enquiry Committee with the following terms of reference: — 

“The operation of Devolution Rule 15 in regard to tho allocation 
of a share of income-tax to Provincial Governments has not been 
quite fair to all of them and tho Committee should advise 
on this aspect of tho case.” 
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Evidence of English and American Economists. 

Written memorandum of Sir Josi&h Stamp embodying extracts 
from the replies of Sr. Gregory and Prof, beligman. 

Qs. 1 and 2.—My general impression is that an estimate of aggregate 
and average income is possible with the data within a possible range of 
error of 35 per cent, but certainly not less than 25 per cent. For particular 
kinds of income the estimate can be much better. Criticism of the 
figures needs local knowledge of the methods of compilation. I think the 
data much less adapted for getting absolute estimates of national wealth, 
and I don’t think in any case, such estimates would be of practical value 
in taxation questions. 

I think the data available for judging changes (i.e., relatively, instead 
of absolute figures) to a much closer degree of accuracy. 

Q. 3.—Yes. 

Q. 4.—Nothing without questions of the officials. 

Q. 5.—Yes, for all industries not individual and native. 

Q. 6.—No; well-placed samples should suffice. 

Q. 7.—Hardly any value in relation to incidence questions. 

Q. 8.—I doubt if it is the case. 1 would take the best of them, frankly 
as samples, and ascertain the tax burden at each possible burden. The 
aggregates, 1 judge, are not attainable. 

Q. 9.—Classes graded by reference to total income are impossible. 
Broad classes such as industrial wage-earners, agricultural (sole) are alone 
possible. An ad hoc study of the taxes paid by each, proceeding on theoreti¬ 
cal lines, and testing theory by reference to marginal cases, or concomitant 
changes in rates and prices. 

Q. 13.—Approximating to (u) if the supply is to all inhabitants of an 
essential, and approximating to (b) if product only sold to a section of 
voluntary purchasers; e.g., posts are (a) and tobacco would be (b):. (c) 
is doubtful policy except for hurtful things, drugs, alcohol, etc. If the 
price is no greater than would exist under private competitive supply, there 
is uo element of “taxes”. 

Q. 14.—I do not know enough to say. 

Q. 15.—in ignorance of local feeling, pvinta facie (1). 

Q. 16.-—Yes, up to 50 per cent of the estimated betterment, in a tax, 
with option to the payer to commute into easy lump sum. Hr. Gregory’s 
views are given below under “Land Revenue” 

Professor Seligman says: 

“Owing to my almost total ignorance of both of these facts as applied 
to India, I feel that such advieo ns 1 can give is almost denuded 
of importance. But as you ask for my advice here it is. 

“So far as 1 can size up the situation, India is a densely populated 
country with an immonso territory and a very poor and ignorant 
population: but with some recent progress in cortain forms of 
industry and witli considerable treasure in the hands of some 
local potentates and a few individuals. Again, so far as I under¬ 
stand it, the main arterios of railway transportation, especially 
for military purposes, have been fairly well provided: the need erf 
good roads is only just beginning: the expenditures for edu¬ 
cation are absurdly small: finally, the system of revenue is that 
found in very backward countries. 


Note .—The Questionnaire to which these memoranda are replies will 
Ikj found in Volume III—Evidence. 
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“If then many of the municipal services and the loads are taken 
care of by non-tax revenues, thero remain only general adminis¬ 
trative expenditures, the army expenditures, and the educational 
expenditures, as those of real importance.” 

Q. 18.—I should have thought so, unless an enormous profit is made 
over costs and interest. 

Q. 19.—If raised by charges on individuals who do not necessarily bene¬ 
fit by the expenditure, they are taxes and must be brought in.. I should 
classify roughly by the connection between tax payment and services received 
for the individual. 

Qs. 21 and 22.—The distinction is absurd. If I can drink beer only 
at the price of a tax, it is still a ‘compulsory’ tax though beer drinking 

is voluntary. It must be estimated as a burden according to average 

social consumption and views as to necessity for consumption. 

Dr. Gregory says: 

“I dissent from the view expressed in' Q. 21 that because a 

tax is voluntary, therefore it can be excluded in estimating the 
burden upon the tax-payor. It is true that in the case of con¬ 
sumption taxes, the actual quantities bought must be ‘worth’ 
their price to the consumer, otherwise he would not pay that 
price. The burden is measured by the difference in amount 
of consumption with the tax and what would have been that 
consumption without it. if the demand for the commodity is 
regarded as quite inelastic, there is still a burden, represented 
by the difference in the consumption of other things made neces¬ 
sary in view of the tax. Jn the case of an income-tax, there is 
less left to spend : in the case of a consumption tax or system 
of consumption taxes, what is spent brings in less. An income- 
tax interferes less with the equi-marginal distribution of the 
economic sacrifice, but that is all. But I would agree that the 
consciousness of sacrifice is less with an indirect tax than witli 
a direct tax. 

“The fact that a tax can be avoided by not consuming the taxed 
commodity does not do away with the problem of sacrifice or 
burden, even if the taxed commodity is not consumed. If a 
toll is imposed on a bridge which represents the shortest route 
between two places, it can be avoided by not using it, but the 
fact that people choose to go the longer way round only proves 
that that is a small sacrifice to make, not that it is no sacrifice 
at all. Moreover, the whole idea of consumption taxes as means 
of raising revenue is based on the idea that taxes will not bo 
avoided by voluntary abstention. If demand were absolutely 
elastic, no doubt the result would bo that people would avoid 
the tax, but then there would be no revenue. 

“I differentiate a tax on entertainments from a tax on railway 
tickets (Q. 24) as legitimate methods by which revenue can bo 
raised by the criterion that a tax on travel is undesirablo be¬ 
cause it impedes production by interfering with the mobility 
of labour, whilst a tax on entertainments is a tax on a (probably 
inelastic) luxury. Of course, some travel is luxurious: but on 
the whole is a desirable form of luxury. So are some forms of 
entertainment, but if it is desired to exempt these, it can very 
easily be done. It is impossible to differentiate between one 
kind of journey or another in practice.” 

Q. 23.-—I should say the economic burden it imposes is different in 
kind from an income-tax because of its avoidability by the alteration of 
direction of demand. 

Q. 24.—Railway—mostly an economic burden. Entertainments—partly 
an economic burden. 

Q. 26.—Yee. 
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Q. 26.—I agree generally with the reply given by Dr. Gregory below. 
My views as to the adequacy of Adam Smith’s canons for the practice of 
to-day are elaborated in “Fundamental Principles”— 

“I write as an economist who has not made Public Finance an 
object of special study, except possibly as regards the Tariff 
issue. Of the issues raised in this questionnaire, obviously the 
most general is that implied in Q. 26, and I will begin with that. 

“The celebrated canons of Adam Smith can be so construed as to 
cover the great body of modern teaching on the subject of 
taxation. No one would deny that it is desirable that taxes 
should be convenient, equitable, economical or certain. The 
difference is only that the discovery of the theory- of diminishing 
marginal utility has made modern economists emphasise the 
virtues of progression and led them therefore to extol the 
income-tax, and the inheritance taxes as a form of deferred 
income-tax. 

“To my mind, what needs stressing in these days is not so much 
equity as economy, in the sense that reaction of taxation on 
productive efficiency is constantly being neglected in the effort 
to attain ‘marginal’ equality of sacrifice. Even from this point 
of view the income-tax is, other things equal, a good tax— 
possibly the best that can be had; since it does not divert effort 
into any particular direction or away from any particular direc¬ 
tion; nor can it be directly shifted, nor is it at all clear that the 
elasticity of supply of effort is so great as to cause a rise in income- 
tax to be proportionately discouraging in effect. For these reasons 
I believe that modern economic science, starting from the stand¬ 
point of consumption rather than production, has arrived at con¬ 
clusions which, as it happens, subserve the ends of production as 
well as those of consumptive equality. But, nevertheless, the 
point to emphasise at the present day is the influence of taxation 
on production. 

“The income-tax is a good tax, other things equal. But they are 
not always equal." The first and most obvious difficulty is that 
cost of collection rises greatly when the income to be taxed is 
small, and this is to my mind an almost fatal objection to over¬ 
reliance on income-tax in a country like Tndia where the modal 
income is small. 

“Apart from this, I think insufficient weight is given in modern 
economic theory to the objection that the psychological burden 
(though not the economic burden in the sense of loss of material 
welfare) is greater with an income-tax than with an indirect tax 
yielding the same net revenue. 

“Though I would say that modern economists rather neglect the 
reaction on production of particular taxes, I think also that in 
modern discussions of taxation one ought to get away from the 
‘classical’ standpoint that taxation as a whole is so much lost 
to the community. In other words, I have much sympathy with 
the point of view that State expenditure may produce as ‘real’ 
benefits as would have accrued if ‘the money had been left to 
fructify in the pockets of the people’. In other words, the 
problem of taxation, as I see it, is mainly a question of whether 
a given tax or system of taxes is better or worse than another 
tax or system of taxes, producing the same net revenue. It is 
not much use discussing ‘taxation’ against ‘no taxation’ : it is 
clear enough that if there were no taxes at all, and no State 
expenditure financed out of taxes, the national dividend would be 
much smaller than it actually is. In other words, the general 
problems of public finance are two in number— 

(1) The choice between two possible expenditures, one State, the 
other private. I think we ought to abandon the view 
that ‘naturally’ we ought to prefer the latter to the 
former. 
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“(2) The choico between particular taxes or tax systems. 

“These two sets of problems are connected. The amount the State 
ought to spend must 1)\ influenced by the fact that as it spends 
moro and more, it may have to adopt more and more taxes: 
and again, the question of whether given taxes are good or bad 
cannot be finally decided until wo have decided the relative 
urgency of more State expenditure as compared with more 
private expenditure. 

“Economists and social reformers are apt to overlook the reaction 
on production: business men and producers are apt to forget 
the beneficial effects of State expenditure. General principles 
are not likely to carry one very far, in any case, but that is no 
roason for not letting them carry one as far as they can. 1 * 

I agree particularly that there comes a point where pure justice by 
progression in taxation conflicts with maximum social advantage in capital 
accumulation or most efficient forms of production. 

Q- 27.—Not necessarily. But while a minimum efficiency income bars 
a direct tax, or indirect tax on absolutp necessities, it allows of indirect 
taxes on beer, tobacco, etc., which search out those parts of incomes which 
though theoretically below the efficiency minimum, are in fact not spent 
along purely efficiency lines. Ur. Gregory says: 

“The trouble lies not with the principle but with its application. 
Once it, is decided to tax, ever// one: it makes no difference 
from the point of view of efficiency whether direct or indirect 
taxes are chosen. For indirect taxes by raising prices check 
consumption, and income-taxes, by reducing incomes, check con¬ 
sumption also. There is no evidence that an income-tax would 
reduce consumption in directions not making for efficiency more 
than an indirect tax on those directions, probably it would check 
it less. Hence, once it is decided that, nil should pay, the choice 
of taxation is, directly a matter of minor importance. 

“But if it is decided that some should not pay, the question of what 
taxes should lie chosen hecomes at once very important because 
if indirect taxes are imposed, and those are, in part, levied on 
articles which do subserve efficiency, they react badly upon 
production. An income-tax possesses great advantages in this 
respect. And in general, if indirect taxation is imposed on articles 
the consumption of which is necessary (e.g., salt), it should be 
lower than on articles^ of consumption which are luxuries, in the 
sense of not ministering, in any direct way, to efficiency. 

“I, therefore, prefer a poll tax to taxation of necessaries, for a poll 
tax can be waived in cases where no margin above subsistence 
level is available. Where (1) the average income is small, 
(2) the modal or typical income is small also, the objection that 
poll taxes -as such are degressive ceasos to have much weight. I 
consider a poll tax under Indian circumstances preferable to all the 
taxes mentioned in Q. 32 with the (doubtful) exception of the 
customs and excise duties on cotton.” 

Qs. 28 and 29.;—There is no absolute logical connection, but there is 
a. strong psychological bond between the two which has political value. 
This bond can best be developed by direct taxes, if other objections do not 
outweigh. Dr. Gregory says: 

“I see no necessary connection between taxation and representation. 
Representation is a method of securing, or helping to secure, 
good government: taxation is a method of paying for the common 
expenses of the community. Those who pay taxes may have 
good ground for demanding representation, for otherwise it may 
be impossible to achieve good government: but it does not follow 
that good government will result if those who do not pay taxes 
are unrepresented. Those should pay who can, those should vote 
who are fit, and these two categories overlap but do not coincide.” 

Q. 30.—A light poll tax seems not unsuitable to Indian conditions. 
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Q. 33.—A steepening of the progression from 1,000 to 50,000 is desir¬ 
able. At this point I may bring in Professor Seliginan’s views— 

“The general administrative and military expenses are, I imagine, 
met at present out of a fairly well-balanced budget and do not 
require any very great changes. But education is in a different 
position, Findlay Shirras tells me that there are only 7-1/10 
per cent literate in India. You ought to be ashamed of your¬ 
selves for such a showing. There is no use crying over spilt milk. 
The question is what to do in the future. 

“Education is partly a local and partly a central matter. To the 
extent that it is a local matter and to the extent that more local 
land revenue cannot he set free by the abovementioned princi¬ 
ple of special assessments, there seem to be only two solutions, 
either to have the Central Government divide the yield of some of 
its revenues with the Local Government, or, secondly, to turn over 
to the Central Government moro of tho support of the local schools 
very much as in New York State, let us say, the increased salaries 
of teachers is a State charge whereas the old normal salary and 
the upkeep of the schools constitute a local charge. 

“Either of these plans presupposes, however, a greater central 
revenue, and the question arises where this is to be found. My 
first query is, can anything be done with the tariff and can 
you get a higher revenue thero? That you can answer better 
than J. In the second place, can anything be done by graduat¬ 
ing the income-tax? Ts there enough surplus wealth in certain 
sections of the community to make this feasible? If so, and if it 
is administratively possible, it ought to be done. In the third 
place, have you considered the advisability of a business tax 
administered by the Central Government in addition to the 
income-tax? I know that the theory of the Indian tax is like 
that of the English tax, the theory, erroneous in my opinion, 
that by taxing dividends through the companies, you are reach¬ 
ing the real taxable income of the community. My view’ is 
a contrary one. A tax on dividends paid by the companies is under 
many conditions apt to be amortised so that the new purchaser 
buys himself free. In my view, there ought to be side by side 
with a personal income-tax a series of impersonal taxes or taxes 
in . rein. The income-tax payer can makfe no claim to exemp¬ 
tion from the tax on the income from his land because of the 
fact that the land already pays a tax whether local rates or a 
national tax. In the same way, the recipient of dividends ought 
to receive no remission from the income-tax because of the fact 
that the company is already taxed. A tax on business is like a 
tax on land or ought to Ire—an impersonal tax. There is no 
reason why you should not have both. 1 know that the English 
corporation duty was very unpopular and was abolished, but I 
think the matter was badly handled. The whole tendency in 
the United States is to develop sido by side with the personal 
income-tax a series of taxes in rem. In other words, the tend¬ 
ency is toward the adoption of the French system which, I think, 
is sounder than the Engl'sh system—the impots cedvlariet as 
well as the impoin generales >ur le revenue. Tt is not' in accord 
with English traditions, and I do not know whether I should sug¬ 
gest it for England, but l wonder whether it is not legitimate 
for India.” 

Q. 35.—Yes, in favour of “earned incomes.” 

Q. 36.—With limited knowledge of Indian habits, I cannot say. 

Q. 37.—-If it is being paid without grumbling, I should not disturb it. 
But there is no strong case for it, if it gives rise to a sense of grievance. 

Q. 40. Prima facie, yes, but it depends on the weight of indirect-taxes 
on incomes under Rs. 2,000. 

Q. 44.—Yes,.they are thoroughly objectionable. 

Q. 45.—Yes, or on the French abonnement system. 

11-2 
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Q. 48.—Yes, for absolute individual justice conflicts with revenue and 
ftdinin strative considerations. Professor Seligman’s general question is to 
the possibility of wider excises. 

t Agreed. 

J I do not object to this as a practical counsel. Dr. Gregory says: 

“I would agree with the view expressed in the quotation from Sir 
Josiah Stamp cited in Q. 48, in so far as it implies that no one 
in receipt of wages or other income spends the whole of it 
in ways promoting efficiency. The extent to which non-efficiency' 
expenditure can lie diverted by means of taxation is, however, 
a matter of elasticity of demand: to tax beer, say . at a higher 
l-ate, does not necessarily lead to diversion of demand, but may 
lead to a lessening of expenditure in other directions. 

*“T do not know that it is much use trying to distinguish between 
‘luxuries’ and ‘accessaries’ as a canon of taxation, because ex- 
porionee seems to show that people don’t spend money on 
‘necessaries’ first, and then use any margin available for ‘luxuries’, 
as these two terms are usually defined. Some things aid efficiency 
in the physiological sense and others do not, as far as possible, 
tax the second and not the first, seems the sounder rule. It 
is the sound rule, because, by observing it, physiological 
efficiency is not affected adversely, but psychologically, it may be 
more ‘onerous’ to tax beer than to tax bread. 

“In the list of articles submitted in Q. 49, some seem to me unsuitable 
as objects of taxation, because they clearly do affect productive 
efficiency, or production, or social well-being. Thus, at first 
sight, the following seem to me unsuitable as objects of taxation 

“Acetic acid, benzine, coal, cotton goods, electric power and gas, 
lighting materials, matches, meat, petrol, paraffin oil, salt, soap, 
sugar, yeast. 

“But, of course, one’s final judgment must be affected by all sorts 
of considerations not specifically mentioned in the question. In 
particular: 

“(a) Where specific expenditure is incurred for a particular class 
of the population, it may be desirable to tax the cias3 receiv¬ 
ing the benefit of that expenditure, e.g.. petrol tax on users 
cf motor cars; 

“(b) if the .consumption of the commodity for industrial purposes 
can be exempted from the burden of the tax, it may be 
desirable to impose a tax; 

“(c) if the tax is intended to be part of a system of taxes, so 
adjusted that the consumpt on tax hits only those who other¬ 
wise would not pay at ail, the tax may be acceptable. 

“There is always a prima facie case against taxing an article direct¬ 
ly subserving efficiency. For that reason, though I do not 
dissent from the views expressed in Q. 51, I believe that a tax on 
tobacco or a general capitation tax, which implies the possibility 
of exemption, to be bettor, provided that the cost of collection is 
not disproportionately' high.” 

Q. 50.—Only to a very limited extent, without setting up trade re¬ 
actions between qualities of goods. 

Q. 52.—Yes. 

Q. 53.—I should work out the tax burden on a low income (via salt), 
and ask, if abolished, or altered, in what probable respects well-being 
would be improved by the ordinary exercise of the improved purchasing 
power. If inconsiderable, I should continue the burden. 


11‘These answers refer to certain quotations in the questionnaire, Q. 48. 
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l)r. Gregory says: 

“Tile question of protection on salt is raised by Q. 56. I know 
nothing as to the elasticity of the supply of salt in India and 
the practical question obviously is: by how much must the price 
of salt rise in order to increase by 25 per cent the local 
production ? If this amount is not great, it may be worth 
while: but 1 cannot consider that the argument advanced in 
favour of the imposition of protective duties, viz., that there 
was ‘much difficulty during the War’ in consequence of one 
quarter of the supply coining from abroad, is at all conclusive. 
The probabilities have to be weighed against one another: is 
it more probable that the supply of salt in India is inelastic 
and therefore the price must rise sharply, than that India will 
be involved in frequent wars which will endanger the foreign 
supply of salt? Even if the latter is more probable than appears 
at first sight, will the cost to the Indian consumer be greater 
than the cost (by loss of interest) of maintaining large stocks 
in India? 

"As regards the taxation of intoxicants, I agree that the position 
of a State which desires at once a large revenue from taxation 
and desires to check consumption is ambiguous: the two ends 
in viow cannot be directly reconciled, unless certain assumptions 
as to the elasticity of demand are made. * If the afigregate ex¬ 
penditure per capita tends to be much the same whether the cost 
of intoxicants is high or low, the only difference being in the 
amount consumed, not in the amount spent, high liquor taxes 
will kill two birds with one stone: it will reduce effective consump¬ 
tion, and not reduce revenue. 

“From the standpoint of the revenuo departments, the problem seems 
to be mainly one of convenience, prohibition does not mean that 
so much revenue is lost, but only that it must be collected in 
some other way. That other way may not be so convenient 
administratively, but since excessive drinking checks efficiency, 
prohibition might even in the long run add to taxable capacity. 

“In the short run, of course, if a given rate of taxation checks 
revenue and consumption, the rovenue departments will in any 
coso have to find revenue elsewhere, so that the problem of 
administrative convenience is even here not avoided. Revenue 
departments ought to get as much as they can from liquor. If 
what they could get involves consumption beyond what is socially 
desirable, a choice has to be made. Since excessive drinkjng 
reduces efficiency and adds to State expenditure on prisons, police, 
hospitals, and the like, a rate higher than the one which 
would bring in the maximum revenue might still be economically 
justifiable, assuming it to be possible to bo certain about these 
things. If it is desired to reduce drinking still more, this 
matter is no longer a question of revenue, but of morality.” 

Qs. 78 and 83.—I agree with Dr. Gregory, who says: 

As to Q. 78: “Experience proves, I think, that a revenue tariff 
should be confined to those articles which bring in the largest 
revenue, and, further, that the greater part of this revenue is 
always in fact provided by a few articles, viz., those articles 
which, whether regarded as ‘luxuries’ or ‘necessaries’ are, as 
Q. 78 puts it, ‘in common use’. The yield oF the Indian customs 
tariff itself confirms the universal experience.” (See Gregory: 
‘Tariff—a Study in Method’, pp. 488—499 for a statistical demon¬ 
stration of this statement.) 

As to Q. 83: “The trend of tariff practice is unmistakably in the 
direction of substituting specific for ad valorev9 duties. Ad 
valorem duties have the great merit of being proportional, but 
against this must be set the overwhelming disadvantage that 
they involve valuation. It is true that in India ‘official valu¬ 
ation’ renders the actual assessment of duties easier, but, in 
fact, official valuation is a cumbersome system of levying a specific 
duty. If the import trade of a country is centred largely at 
a single port, as it is at Now York in the case of the United 



States of America, it becomes possible to maintain a specialised 
staff of appraisers, and to that extent, the difficulties of ad 
valorem duties are diininislied. Nevertheless, the difficulties 
remaiu great, and grow with every increase in the volume of 
foreign trade and the multiplicity of objects which have to be 
handled at the ports. From the administrative point of viow, 
specific duties are undoubtedly superior. 

“Specific duties are, however, degressive if imposed at a uniform 
rate. A thorough-going system of specific duties involves differ¬ 
entiation of different grades of the commodity, and this is in¬ 
consistent with the principle of ‘blanket’ rates, or a few rates 
among which all the articles are distributed, which seems to 
characterise the present Indian tariff. 

“Moreover, ad valorem duties increase in yield when prices rise, 
though they yield less when prices fall, file yield of specific duties 
is more uniform, though the burden of such duties rises when 
pieces fall, and falls when prices rise. Hence in a period of 
ris'ng pricos specific duties must be altered if the real income 
of the State is not to suffer. For this reason the Customs 
Tariff should be the object of periodical survey: though where 
a State has tied itself by commercial treaties, this is not always 
possible. 

“My own personal preference is decidedly in favour of specific duties 
in spite of the difficulties mentioned above, which seem to me not 
to outweigh the disadvantages of ad valorem duties.” 

Q. 89.—Generally,. limited to average cost. This is not a proper way 
to get surplus revenue, though if litigionsness is rampant it is a luxury 
and might bo discouraged as particular proceedings. Revenue from this 
source should relieve costs in the essential linos of justice. 

Q. 90.—Not wholly. 

Q. 91—.In England to a negligible extent. 

Q. 95.—I disagree with Dalton. 

Qs. 96 to 104.—I do not know enough about the way in which a 
rent in a particular case is determined to say whether uny tax element 
enters into it, but prim a facie ‘rent’ is either interest on capital or 
an inevitable economic margin which expressing a residual is not a burden 
on an individual, but in equalising individuals avoids improper burdens. 
Therefore, no subsistence level or exemption limit applies, and the claim 
for one is based on a misapprehension. Comparative incidence is also mean¬ 
ingless except in relation to comparative product or natural advantage. 

The answer to Q. 102 is “Yes” 

Dr. Gregory reads into the question matters relating to taxes based on 
the rent, which I do not observe. He says: 

“Land revenue .—Taxes are contributions to the expenses of a State, 
raised irrespective of the direct advantage roceived by the in¬ 
dividual tax-payer from national expenditure. A rent is a pay¬ 
ment made for a fixed instrument of production and, in a society 
governed by self-interest, the rent paid by the user of the 
instrument bears some relation (and usually a close relation) to 
the benefit received by the user from the instrument. If the 
user is also tho owner of the instrument, his net income is pro 
tanto increased: the amount of his gross income depending on 
the saleable value of the joint output of the factors of production 
employed. 

“If the rent would have to he paid to someone else in any case 
the question of what happens if a part of that rent is appro- 
priated by the State, depends upon whether the rent-owner can 
shift a fraction of it hack again upon the user. It is usually 
argued that ‘economic rent’ cannot be shifted, but a good deal 
depends on the definition of ‘economic rent’. If by it is meant 
tho value of the differential advantage offered by a particular 
specimen of the fixed instrument of production, it cannot bo 
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shifted back to the user; hut if the actual chanje is loss than 
the full economic equivalent of tho differential advantage confer¬ 
red hy the use of that particular specimen, the charge will rise. 
Further, even where the whole ruck rent is already being charged^ 
the noil-pecuniary elements in tho relation between user and 
owner may be changed by the imposition of tho tax on the rent- 
charge. 

'Where tho user is also the owner, the tax cannot ho shifted, except 
in so far as it discourages production and thus helps-to raise 
prices indirectly. If the tax is an appreciable proportion of the 
estimated economic rent, I should feel inclined to say that the 
tax doters production, because the cultivator may be better off 
with a smaller output and a lower tax than he would have 
been with a higher output and a higher tax. This is a result 
which 1 should expect even if the economic rent is so assess¬ 
ed as to make allowance for capital improvements. Where tho 
tax is periodically reassessed, during the period of assessment 
there is cortainly a temptation to paint things black, i.e., to 
reduce output. 

“The fact is that English Political Economy evolved the theory of 
rent to suit a country of tenant farmers and rack-renting land¬ 
lords. It was assumed that (apart from interest on improvements 
put in by the landlord) the rent paid to him corresponded to 
an economic category which would persist even if the landlord 
and tenant were to disappear. Xo doubt, the better land or 
the better sito, under whatever conditions of ownership and 
tenancy obtain at a given time or place, yields a bigger return, 
but this does not prove anything, so long as tho implicit assump¬ 
tion is made that any system of cultivation is directed to getting 
tho maximum return. But, as has been pointed out by Profes¬ 
sor Cannan in (unpublished) Lectures at the London School of 
Economics, economic rent can he made to disappear. If so much 
of tho differential advantage is absorbed that the cultivator does 
not benefit from the advantages of the superior instrument which 
he works, there will be no Tent’ to appropriate. 

“Obviously, the economic rent of fixed instruments of production vary 
not only with the differential advantage of particular instruments 
for particular purposes but with the general level of prices. 
If the tax is fixed once and for all at a fixed amount, it 
ceases to vary with the varying incidents set out above. Its 
deterrent effect will become smaller as prices rise and vice versa. 
In the first case, its advantages as a tax diminish as its deter¬ 
rent effects (if any) decline: in the second case, its deterrent 
effects increase in proportion as the (real) return from the tax 
rises. It might be possible to provide for a basic rent-charge 
or tax and to vary this in accordance with an index number 
of agricultural prices, thus ‘valorizing’ the charge. Both the 
(real) yield of the tax and the degree of deterrence attaching 
to that yield would then be fixed. 

“Of course, the objections outlined above do not apply to the 
taxation of increment value as part of a system of death duties 
or inheritance taxes, or to the taxation of the increase of annual 
rent as part of a system of income-taxes. Instead of a better¬ 
ment tax, I should prefer to consider the possibility of differ¬ 
entiation of income-tax between earned and unearned income 
(if this is not already done). Under death-duties, the revenue 
to the State may be deferred, but I do not know whether this 
is such a serious objection as the possibility of discouraging enter¬ 
prise by differential taxation on site values.” 

Q. 109.—In my judgment, both theoretically and as the result of ex¬ 
perience, no country can be progressive that relies to any extent upon 
octroi which has nearly every vice. The quotation from Armstrong Smith 
is not a bit too strong, and whatever objections may be produced against 
a rate on property, the lattor is far to be preferred as a source of local 
revenue. 



Q. 120.-—(i) I should imagine psycholog'cally and administratively 
impossible. 

(vi) I should think this is economically unsound as it is not a 
proper basis for a new rent or tax. 

On death duties Professor Seligman says: 

“In the next place, is there not enough accumulated wealth in 
India to permit of central death duties? I do not kuow whether 
you can get at any of the wealth of the local ltajas in this way; 
but if you cannot, you ought to be in a position where you can”. 

Q. 137.—Yes. 

Q. 138.—I see no reason why not. 

Q. 139.—(1) No. 

(2) and (3) Yes. 

Q. 141.—(a) Yes. 

(b) and (c) No. 

Qs. 142—146.—With a very I'mited knowledge of Indian conditions, I 
should say that a beginning ought to be made, even although the system 
were inevitably below European standards for two generations. A high 
limit and modest rates would prevent too great administrative difficulties 
being insuperable. 

Qs. 147—162.— Division oj Proceeds. —Dr. Gregory thinks the follow¬ 
ing are the relevant points: — 

“(1) The question of who collects the tax must be held clearly apart 
from the question of who is to get the proceeds of the tax, 
whatever it is. 1 see no reason why there should not be a single 
collection staff. This may be a counsel of perfection, but no 
grounds both of economy and efficiency, it appears to me to 
be the ideal to aim at. 

“(2) As regards the sources of income of the Central and Local Govern¬ 
ments, lespectively, 1 think that there should be separation 
of sources as far as possible, but that it is better, on the whole, 
in cases of doubt, for the Central Government to subsidise 
the local one, rather than the reverse. I hold this view on 
the ground that the number of taxes which lend themselves 
to provincial autonomy may be smaller than the expenditure 
of the provinces warrants. 

“(3) It follows from the above that I do not approve of local 
additions to income-tax or local variations in the excise duties. 
A local income-tax always raised the difficult question of who 
is to get the income yielded : the province of residence or the 
province where the income is earned. Local variations in 
excise duties seem to me a mere bounty on smuggling, neces¬ 
sitating if the differences of tax are marked, ‘interior customs 
lines’ and heavy expenditure. 

“(4) Of cour.e, the amount a Provincial Government must raise 
depends upon the servicesit carries out, and there may be 
a conflict between the desire for local autonomy and the 
desire for economy and simplicity in the tax system.. It is not 
the province of the economist to decide between ‘centralist’ 
and ‘decentralist’ policies as such on general grounds: oh 
economic grounds L should be inclined to say that a Federal 
Scheme of Government always tends to be wasteful, and in 
so far as a constitution is in making, decentralist policies should 
be discouraged, especially as increasing mobility is in all 
countries making the federal divisions more and more mean¬ 
ingless.” 

Q. 147.—I should avoid (1) wherever possible, and (2) is not suitable 
for income-taxes unless the local areas are very large and self-contained. 
1 agree that (3) and (4) make the best combination. 





(v) Since the -result of irrigation is increased crop-yield, the charge 
should not be fixod in rupees, but in crop units, usually in maunds and seers 
of wheat or paddy, the crop chosen being that which will be grown most 
extensively on the land irrigated; the charge being, of course, payable in 
money, the fixed charge being converted into money at rates determined 
by local wholesale prices at the time fixed for payment. 

(vi) Where the supply of water avadable by means of the irrigation 
work is small in comparison with the area of land capable of benefiting, 
the Provincial Government should reserve to itself the right of refusing 
irrigation water for the cultivation of crops which use much water; e.g., 
in the case of tank irrigation in the Madras Presidency, there are many 
instances where the water available is concentrated for paddy cultivation 
on a very small portion of the cultivable land, while a much larger addition 
to the food-supply would be obtained if it were used for cholam over an 
extended area 

General principles of taxation. Q. 26.—It is generally agreed among 
economists that the chief addition to Adam Smith’s principles of taxation 
needed is, that taxat'on should he proportionate to taxable capacity, as 
nearly as may be practicable. A man’s taxable capacity may be defined 
as that portion of his income which remains after providing for the main¬ 
tenance of his own working efficiency, and of his family including such expenses 
as he may have to meet personally for the nurture and education of his children 
to the end that they may become efficient workers in their several avocations. 
Th is principle applies particularly to direct taxation. Indirect taxation of 
commodities in popular use which have no efficiency value, or hut Slight value, 
like alcohol, tobacco, tea and coffee and cinema entertainments, are of the 
nature of voluntary taxes, and the rate of taxation may he pushed up so 
as to get a maximum yield without injury to tax-payers. If such luxuries 
are injurious, the question whether they should be taxed or prohibited 
must he determined by the possibility of effective prohibition at the cost 
that can be afforded. It is very doubtful whether even America is really 
ripe for prohibition of alcohol—the British Ambassador’s report showed that 
deaths from alcoholism had actually increased since the enforcement of 
prohibition over the whole Republic—and it is quite certain that it would 
bo a disastrous failure if attempted in India. But the restriction within 
verv narrow limits of opium production in India as a step towards world- 
prohibition of non-medical uso is more open question, and prohibition of 
charns anil ganja seems to merit more consideration than it has yet 
received. 

In considering the application to India of the two principles stated 
above, viz., maximum yield from voluntary taxation and adjustment of other 
taxation to taxable capacity, we are faced with the need for more accurate 
information with rogard to tho physiological value of salt. British vege- 
tar'ans generally contend that common salt, as an article of diet, is useless 
and even injurious, ff this opinion is correct, the salt tax in India comes 
in under the head of voluntary taxation ; nobody need pay it if he chooses 
to abstain from eating salt, which he, ex hypothesi, can do without injury to 
his health. But it has never been tested by scientific enquiry. It m : ght be 
worth while for the Government of Tndia to request tho Bio-Chemical Depart¬ 
ment of the University of Cambridge to make this enqirry. 

The largest class of tax-payers, who might on the principle of taxation 
according to taxable capacity pay more than at present, are those who 
derive large incomes from land. A partial abolition of the present exemption 
of such incomes from incoine-tax, combined (it it is felt that the present pro¬ 
portion of taxation between land and industry is fair) with a tax on the pro¬ 
fits of joint-stock companies, including private companies, under which 
hoad come most firms of nmnag'ng agents, would appear to be the readiest 
moans of obtaining any considerable incroase of revenue that may he needed 
without hampering industrial progress or inflicting hardship. 

Prohibition. Qs. 61 and 62.—That Indian sentiment and opinion, so 
far as it is publicly expressed, strongly favours prohibition of consumption 
of alcoholic liquors and intoxicating drugs is obvious. It is equally obvious 
that the onus falls upon the advocates of prohibition of working out a 
practicable policy, i.e., a policy that can he enforced, and that when such 
a policy has been put forward, and not till then, does it become necessary to 
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examine its financial bearings. To maintain all over India an efficient and 
incorruptible army of prohibition officers, large enough to prevent palms 
from yielding toddy, and all the other methods of alcohol supply which nature 

E rovides so abundantly in India from being utilised, obviously could not 
e achieved even at the expenditure of a hundred crores per annum, under 
existing conditions. Prohibition to be practicable must therefore advance 
by gradual stages, and appropriate steps might be in the following order— 

(i) More effective suppression of illicit consumption of both liquor 
and drugs. 

(ii) A national campaign against consumption of noxious drugs, lead¬ 
ing up to— 

(iii) Prohibition of charas and ganja, followed by 

(iv) Restriction of opium production, and 

(v) Prohibition of non-medical use of opium, and of its administra¬ 
tion to children. 

Up to this point the sacrifice of revenue would be comparatively small: 
in fact more effective suppression of illicit consumption would yield 
additional revenue which would go some way to meet its cost and the loss 
of revenue on drugs; the remaining loss might be made up by an exoiae 
on tobacco, which is coming by degrees to be both more feasible and more 
potentially remunerative. 

After the above steps have been taken successfully, the question of 
further restrictions on the consumption of spirits would naturally come uj) 
for consideration, in the light of experience won and of contemporary experi¬ 
ments in other countries. By that time the financial conditions would be 
such as cannot at present be foreseen. 

Smuggling over land frontier. Q. 86 .—A priori, it would seem that the 
most effective remedy would involve a modification of the frontier, parti¬ 
cularly on the north-west. What is a 'scientific frontier’ for IndiaP When 
the phrase was first used, it appears to have meant a frontier as defensible 
ns possible against an organized army with the equipment usual in Europe 
at that time. To-day a ‘scientific frontier’ would rather be one easily 
defensible against border tribal raids, and the existing frontier is open to the 
suspicion of being very unscientific. If the frontier were made ‘scientific’ ; n 
tbis latter sense, it would become easier to deal with smuggling. 

Stamp duties and registration fees. —I agree with J. A. Hobson’s 
opinion that stamp duties on deeds for disposal or transfer of property 
and on entry into a profession or apprenticeship are objectionable, and 
that they should be when financial conditions allow. Meanwhile, as long 
as they continue, it is obvious that the rates should be fixed for all-India 
by the Central Government, even if the proceeds continue to be part of 
the provincial revenues. 

A question here arises which applies to other taxes also: assuming the 
rates are fixed by the Central Government, and the proceeds go to the 
Local Governments, which ought to do the collectionP 

I would submit that the whole question of the machinery for the collec¬ 
tion of different taxes should be regarded as quite distinct from the ques¬ 
tion of assignment of the proceeds and as needing separate consideration. 
It comes into the relation between the Imperial and Provincial Govern¬ 
ments, and also that between Provincial Governments and local governing 
authorities. Somewhat analogous problems occur in England. For instance, 
in London the rates are collected by the Borough Councils; but having been 
so collected, part of the proceeds go to the Imperial Government (Home Office, 
for Metropolitan Police), part to the London County Council, part to the 
Boards of Guardians, all of which ‘levy precepts’ on the Borough Council. 
The Boards of Guardians, again out of their share, have to pay their con¬ 
tributions to the Metropolitan Asylums Board and the Common Poor Fund, 
Then in fixing assessments for rates, the Borough Council’s decisions are 
subject to appeal from the rate-payers on the one hand, and from the Inland 
Revenue Department of the Imperial Government on the other. Even with 
this check it is a notorious fact that in rich boroughs the councils generally 
aim at, and succeed in getting, relatively low valuations in'order that the 

ir? 
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contribution of the borough to the total common London expenditure may 
be as low as possible; and in poor boroughs the valuations are made relatively 
high in order that the rates may appear, in the eyes of ignorant rate-payer, 
to be lower than they really are. 

Complicated and unsatisfactory as this system is, it is obviously much 
better than a system under which each authority which is financed by 
rates collected for itself. The general conclusions indicated by British 
experience appear to be somewhat as follows— 

(i) As far as possible, in each locality the work of collecting all sorts 
of direct taxes, whether proceeds go to imperial or Provincial Govern¬ 
ments, or to local authorities, should he unified, (a) to diminish expenses, 
(b) to secure t-lie services of well-organized offices, with reliable and com¬ 
petent heads. 

(ii) The tax-collecting service needs a high morale, and should enjoy 
b high status. Independence and indifference to Irjc-al unpopularity, security 
of continuance and suitable pensions in case of good conduct should be 
combined with the maximum certainty of conviction and adequate punish¬ 
ment in case of misconduct. 

(iii) Hence it is better, when the choice is between collection by a 
local governing authority ami by a Provincial Government, that the 
Provincial Government should collect; when the choice is between collection 
bv the Imperial Government and Provincial Governments, that the 
Imperial Government should collect. 

Entertainments tax. Q. 05.—In Britain Dr. Dalton’s objections to this 
tax are of slight importance in comparison with the fact that the tax 
brings in a considerable revenue with a low cost of collection and no real 
injury to those who pay, in the majority of instances. Tn India, in order 
to avoid administrative difficulties. I think the tax should in the first 
instance he levied only on cinemas; that it should he collected by the 
imperial tax-collecting service, hut the proceeds should go to the provinces 
nr local governing authorities. 

Land revenue. Qs. 96 tn 104 and local taxation Qs. 105 to 118.—The 
only way out of the difficulties and perplexities of the land revenue caused 
by the varied methods applied in different parts of India that I can see 
is, to regard the existing revenue as being that portion of the ancient 
revenues of tho Empire that has not yet been alienated and handed over 
by the Government to private landowners. Tho injustice inflicted by 
permanent settlements on those landowners who have not been given per¬ 
manent settlements must, I think, be regarded ns regrettable but ir¬ 
remediable error of the past; but since that injustice is aggravated every 
time a fresh settlement takes place, all existing settlements might now 
be made permanent, provided, as suggested above, incomes from land are 
no longer exempted from income-tax. 

With regard to Q. 100, in India there are probably scarcely any, 
ir any, working agriculturists whoso incomes exceed Rs. 2.000 per annum. 
To discover tho agricultural incomes which exceed that amount and to 
assess them fairly would probably bo an easier job for income-tax officers 
than that which they have to undertake at present in assess ng incomes 
from trade. Parenthetically, it will generally ho easier to assess the capital 
value of a landed property than its annual income. Tn case of dispute, 
provision might be made for the assessment of land by tho owner for tax¬ 
ation, the value so fixed being made also the basis of the price for com¬ 

pulsory State purchase; i.e., the rule being that when the owner has so 
assessed the value, any public authority may take over the land at that 
price plus (say) 15 per cent as compensation for compulsory purchase. 

With a normal development of public services, the activities and ex¬ 
penditure of local governing authorities must also grow. If they are to 
be made to feel their responsibilities, much of their expenditure should be 
met by taxes (‘rates’ if tlie word be preferred) on immovable property 
within their own areas. The procedure that T should recommend is that 

the imperial tax-collection service should be notified by the local authority 

as to the amount required, and should bo responsible for equitable assess¬ 
ment of the taxable property, and the due collection of the sum required. 
Tn this way urban land values, which now largely escape taxation, would 
yield their due proportion at least, to local expenditure. 
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With regard to octroi duties (Q. 109), the only good thing to be said 
.of them is that custom has more or loss removed or mitigated local con¬ 
sciousness of their injustice and oppressiveness. The criticism quoted is 
just as applicable to India as to any other place where goods coining into 
towns or villages are taxed, if it is necessary to give municipalities other 
tax resources than rates on real property, the best resource is to autho¬ 
rise them to add so many centimes additionnels, or so many annas and 
pies in the rupee to the income-tax collected from the inhabitants of 
the town. The income-tax levied in the city of Madras is objectionable 
because not properly graduated. 

A considerable part of the expenditure of local governing authorities 
for education, sanitation and maintenance of high roads which are of 
more than local use may rightly be defrayed out of general provincial 
revenues up to 50 per cent. Such grants should only he made for specific- 
purposes and should he subject to the results of inspection, certification 
that the money is properly spent and the service given efficient being 
required. 

New sources of it. remit:. Qs. 110 and 190.—Out of the possible new taxes 
mentioned in the questionnaire that on. agricultural incomes has been 
recommended above. Also a corporation tax, i.e., a tax on the incomes 
of joint-stock companies has been recommended. This I consider much 
more equitable than taxes on the capital stock, or on employers of labour, 
or on spocial industries like hotels and mines. The justification for this 
tax rests upon the considerations (1) that big private business can only 
bo carried on by means of joint-stock companies, (2) that therefore joint- 
stock companies have a competitive advantage which is secured to them 
by the security of good order and enforcement of contracts and general 
confidence which can only come through good government, (3) that they 
arc therefore special beneficiaries of good government, and (4) that the 
current wealth production of India tends continually to flow more and 
more through the channel of company earnings and distribution of profits. 

Of the proposal mentioned in Q. 120, (i) a universal inhabited house 
duty, added to local duties on real property discussed above, seems to me 
very undesirable; (ii) taxes on imported motor cars and imported luxuries 
are already in existence; but a moderate tax on cars in use might he 
justified if the proceeds are earmarked for road maintenance; (iii) taxes 
ou advertisements, particularly on advertisements of quack remedies, seem 
to bo desirable for other than fiscal reasons, but from a purely financial 
point of view, hardly likely to he remunerative; (iv) taxes on marriages 
seem to me objectionable; (v) taxes on horses, servants and other means , of 
display might perhaps he permitted to local governing authorities, but this 
would hit the same classes as the taxes on agricultural incomes and com¬ 
panies here recommended, which would be both mere equitable and more 
productive. 

Export taxes need more consideration. Before a considerable export 
tax on jute is adopted, care should he taken to usc-ertain what success the 
I'T-ench authorities arc attaining in encouraging the growth of jute in 
imlo-Ohma. Export taxes on hides and skins and on raw cotton might 
with advantage be levied on the same principle as the tea cess, the pro¬ 
ceeds being allotted to agricultural improvement (research, demonstration 
farms and diffusion of agricultural information). Tn the same way export 
taxes on fish manure, poonacs and urn-rusted oil-seeds might he considered. 
But such taxes earmarked for the definite purpose of stimulus to agriculture 
would not immediately and directly affect the general finances. 

Tolntfco. Qs. 121 to 136.—Tobacco should yield an increasing excise 
revenue. In the first instance, I would recommend only licenses for retail 
sale, a limited number sold annually hv auction, as suggested in Q. 136 (b). 
No license to hold also a license for sole of alcohol or intoxicating drugs. 
Otherwise there would be reasonable cause for fear that sale of tobacco 
would lie used to encourage indulgence in those. 

Death duties. Qs. 137 tn 146.—If the income-tax on agricultural incomes 
and corporation tax arc recommended to be adopted, any consideration of 
death duties should he postponed till it is known whether those taxes are 
sufficient to meet requirements. Bub if they he not adopted, death duties 
appear to be the best available resource. I can throw no light on th» 



20 


best methods of surmounting the special difficulties interposed by Indian 
conditions. The fact that the time of the death of the head of a family 
is usually a time of difficulty for the family makes death duties, in my 
opinion, an inferior resource to the alternative I have recommended. 

Division of proceeds. Qs. 147 to 162.—Any system of division of proceeds 
between the Imperial and Provincial Governments must provide a loophole 
in case the requirements on one side or the other are excessive in proportion 
to the assigned revenues. In normal years, it is better that contributions 
should be made by the Empire to the provinces than vice versa. In times 
of national emergency, as war, the Empire should be able to draw contri¬ 
butions from the provinces. Taking the questions us put in order, my 
answers are— 

Q. 147.—Yes, with proviso that the revenues of the Central Govern¬ 
ment should normally be sufficient for its own needs, and leave a surplus 
available for grants to provinces to meet special emergencies, like famine, 
or to encourage new' expenditure on health, education, agricultural and 
technological research. 

Q. 148.—I do not think this difficulty is material. The Central Govern¬ 
ment can always use surpluses for repayment of debt or for new capital 
expenditure which would otherwise he met by creating debt. If the surpluses 
are recurrent, taxes may be reduced or railway charges lowered. Deficits 
due to special emergencies can bo met by loans; and recurrent deficits by 
increase of income-tax in the first place, and other taxes also if necessary. 
The uncertainty due to fluctuations of trade must be_ coped with somewhere, 
and the Central Government is best able to cope with it. 

Q. 149.—The present division, if provincial contributions were dropped 
in normal years, would probably be fairly satisfactory to Madras, the 
United Provinces and the Punjab. If provinces are given the power of 
levying centimes additionnels on the income-tax, the financial difficulties of 
Bombay and Bengal should be much lightened. 

Q. 151.—Yes. 

Q. 152.—Taxes on imports must dearly be national, but a share of 
the total proceeds might be distributed by the Central Government among 
the provinces in proportion to their population, if Buck a transfer were 
needed to make central and provincial revenues proportionate to their needs. 
But the need is rather for a transfer of some revenue sources from the 
provincial to the central revenues at present. 

Taxes on exports, on the other hand, might perhaps, though collected 
by the Central Government, be handed over to the provinces for which the 
exports come. If there were an export tax, for instance, on raw cotton, the 
exporter could be required to show at what station the bales were put on 
the railway. He would have no motive for falsifying. 

Q. 163.—Yes. 

Q. 154.—Yes; such a division of excise would be one way of making 
the central revenues adequate without provincial contributions. But in 
case the end is -independently attained by the extension of income-tax to 
agricultural incomes and the corporation tax, it would not be necessary 
for this purpose. On the whole, however, I am inclined to recommend that 
the whole of the collection of excise revenue should be made by a Central 
Government service, even though tho rates might vary in different provinces 
at the request of the Provincial Governments, and the proceeds handed over 
to the Provincial Governments, either in full, or the full amount less cost 
of collection, or in main part. 

Q. 155.—Yes. 

Q. 156.—Income-tax and succession duties should be levied at uniform 
basic rates and centrally collected. A division of proceeds should be made 
by the provinces having the right to ask for the addition of annas and pies 
in the rupee to the basic rates. The consequent variation in the total 
rate is undesirable in itself, but would probably be small, and insufficient 
to cause transfer of business from one province to another, or to create 
serious injustice through profits obtained in one province being taxed in 
another. 
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Q. 157.—Answered above.. 

Q. 160.—Yes; but not in the form of a business or profession tax. 

Q. 161.—If the land revenue were proportional to the true annual 
value of the land, the system would probably be as satisfactory as any 
other system simple enough to be workable. 

Q. 163.—Tho chief change that in my opinion needs consideration is 
with regard to hydro-electric works. These are necessarily monopolies and 
also too big for municipal control. The choice of suitable policies seems to 
be between State enterprise and a system of control to private enterprise 
similar to that applied to the London Gas ('oinpunies, whereby (1) all now 
capital must be raised on the best passible terms by public tender, and 
(2) dividends are regulated in inverse proportion to charges. 

Q. 104.—No. 
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APPENDIX III 


Chapter IV—The Land Revenue. 


A Note on the incidence of land taxation in certain European coun¬ 
tries supplied by Dr. Per J acobsson of the League of Nations 
Secretariat. 


(Vide pages 32-36, parage apt 30 of Volume I.) 

The study of the real burden of the taxes falling on land presents 
great difficulties of various kinds. In the first place it is impossible to 
limit the investigation to the laud tax proper (V impot fonder, tirundsteuer). 
The tendency in some countries of Europe has been to abolish the land tax 
altogether and to make profits Irom agriculture aud forestry subject to 
the ordinary income-tax with annual assessments. Such a reform was car¬ 
ried out in Finland in 11)24.' but in Franco, Germany and Eastern Europie 
the laud tax is still an important part of the fiscal system, although no 
longer the only tax levied on landed property. Practically everywhere land- 
owners are subject to the general income-tax and for owners of large estates 
especially the income-tax often represents the greater burden. A further 
complication arises from the fact that the land lax as established by State 
taxation is often increased by additional surtaxes levied by municipalities 
and other local bodies. These local charges are of course very different in 
different districts according to methods of managements of local finances. 


Unfortunately it is not possible to rely upon the nominal rates fixed 
in the various fiscal laws. 

The land tax is most often assessed according to a land register—known 
as a cadastre —which is notoriously out of dato, giving values quite out of 
correspondence to the profits earned to-day. Further, assessments for in¬ 
come-tax are not always complete. The degree of accuracy varies onor- 
niously, but it may he taken as a general rule tliat agricultural profits are 
assessed too lightly. 

In a number of European countries there are disputes going on at pre¬ 
sent, which have their political repercussions regarding the taxation of land. 
Landowners maintain that the existence of a land tax in addition \o income- 
tax involves double taxation (taxing revenue from the same sourco twice). On 
the other hand the urban population (especially industrial and commercial 
circles) points out that a number of taxes (trade taxes, etc.) do not fall on 
landowners at all and that in any case the assessments for land taxation are 
ridiculously low. 

Prance- 

In France, where the question of proper laud taxation is a very 
burning one ut present, a financial author—l)r. Jean lfechet—in a book 
published in 1924 made the following comparison of the charges falling 
on agriculture and on industry and trade in the year 1921:-- 


Vurious taxes. 


(a) Impot fonoier dea propriefes non laities 
—Land tax (property not built on) . . 
(f) Contribution fouoiere dee piopridttis bStiee 
— Ground tux ;land built on) 

(a) Cedolo desbenefices agricoles—Sohedular 
tax on agricultural profits .. 

(rf) CfSdules des bdnefices induetriels et o n w- 
meroiaux—Fohedular tax on industria 1 
and commercial profite 
(<) Impot global sut le revenue—General 
income-tax 

(f) Taxes assimilees—Assimilated taxes 
(a) Prestations—Various oharges ,, .. 

(A) Taxe vioinale—Rural road tax 
(4) Impot snr le obiffre d’affaires—Turnover 
tax .. i. 

(fj Patentes 


Falling on Falling on industry 
agriculture. and trade. 


ms. 

226,820,000 

28 , 302,000 

• • 

42 , 206,000 

06 , 000,000 

22 , 912,000 


ms. 

68 , 941,000 

980 , 962,000 

474 , 978,000 

62 , 000,000 

J , 897 , 467,000 
673 , 888,000 


418,330,000 _ 4,038,226,000 


To tal 
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Now the agricultural population amou.nts to about 40 per cent of the total 
active population in Prance. These figures are, however, not uncontested, 
it having been pointed out that the “ImpSt sur le chiffre d'affaires” (the 
turnover tax) is at least partly being transferred to the consumer living in 
the country. 

The divergent opinions thus existing render it very difficult to make 
a statement on the question of the ratio of land taxation. There have hardly 
been any official enquiries into this matter since the War. The following 
notes contain only a few indications for some countries. At the same time 
they may perhaps serve to show the great difficulties involved in making 
a comparison of the tax burden in different countries. 


Hungary— 

The land tax is based on an out-of-date land cadastre (land 
register for fiscal purposes). The nominal rate is fixed at 25 per cent 
of the net cadastral yield. Professor Bela Foldes. a Hungarian expert on 
financial questions, estimates the real rate calculated in proportion to the 
true yield of the land at 8—12 per cent. 

To this rate there should be added (a) certain local surtaxes differing 
in different municipalities; (b) the general income-tax which also applies 
to agriculture. The rates of this tax are as follows: — 

Income of less than 800 gold crowns . tax free 

Income of more than 800 but 

less than 200,000 gold crowns ... 1-39 per cent. 

Income of 200,000 or more gold crowns ... 40 ,, 

There is in addition a capital tax, the rate .)f which varies from 1 to 20 
per cent of net revenue from the capital. 

The minimum rate falling on land may bo estimated at about 15 per 
cent, the maximum rate at more than 60 per cent, of the net annual yield 
of the land. The effective burden of the nominal rates fixed in the law, 
however, greatly depends upon the care taken by the assessing authorities. 


Austria— 

The land tax is based on an old land cadastre as in Hungary. 

The nominal rate amounted in 1913 to 26§ per cent of the net cadastral 
yield which w r as equivalent to about 10—15 per cent of the real yield. In 
addition there were local surtaxes (centimes additiannels ) which were often 
higher than the tax to the State. The average rate of the land tax including 
local surtaxes may perhaps have amounted to about 25 per cent. Finally 
the landowners w’ere also subject to the graduated income-tax. 

After the War the land tax became a local tax only. It was stipulated 
in the Reconstruction Law that local bodies were to be compelled to raise 
the land tax to 75 per cent at least of the gold value of the tax payable 
to the State in 1913. As a matter of fact the local bodies have generally 
increased the rate above this minimum, viz., to betw'een 100—150 per cent 
of the pre-War gold value. 

It should, however, be borne in mind, that, if the present taxation is 
compared with the pre-War State tax and the local surtax taken together 
there has probably not been an increase in agricultural taxation, perhaps 
even a decrease. But on the other hand the agricultural income has pro¬ 
bably gone dow’n owing to the disappearance of the pre-War protective tariff 
(6 gold crowms per 100 kilogrammes of grain) and further, the rates of the 
income and capital taxes are much higher than before the War with the 
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result that the larger estates are subject to much heavier taxation than in 
1913. The following table gives the rates of the income-tax and the capital 
tax, the latter being recalculated on the income:— 


Inoome in gold crowns. 

Income- 

tax 

rate. 

Capital 

tax 

rate. 

Total rate if 
all income 
is from 
property- 




PER 

PER 

PER 




cent; 

CENT. 

CENT. 

Less than 

778 



# , 


Not less than 778 but less than 

1,946 .. 

M 

, , 

i i 


1,916 

2,600 .. 

M 

1-0 

21 


2,600 

.3,000 .. 

2-2 

10 

3-2 


3,000 ,, 

4,000 .. 

2-2 

1-0 

3-2 


4,000 

6,000' .. 

3-3 

2 0 

5-3 


6,000 ,, 

10,000 .. 

4-0 

20 

60 


10,000 

16,000 .. 

4 6 

40 

8-6 


15,000 ,, 

20,000 .. 

6-8 

6-0 

S1‘8 


20,000 

26,000 .. 

6-8 

6-0 

12-8 


25,000 

50,000 . 

8-6 

6 0 

14-6 


60,000 

76,000 .. 

15-9 

60 

21-9 


76,000 

100,000 .. 

19-6 

6-0 

26-6 


100,000 

260,000 .. 

22-6 

60 

28*5 


200,000 

600,000 

34-0 

6-0 

40-0 


500,000 

1,000,000 .. 

39-6 

60 

46-5 

»> 

1,000,000 

• • • « • 

42-3 

6-0 

48-3 

The 

theoretical maximum rate of taxation, including land 

tax, falling 


on land approaches 70 per cent. A landowner enjoying an income of 10,000 
gold crowns (about £400) will have to pay 25—30 per cent, if a correct as¬ 
sessment is made. 

Czechoslovakia - 

The old Austrian system is still in force. The land tax is a State 
tax and local bodies are entitled to levy surtaxes which are often very 
heavy. It is not possible to estimate the average burden of the land tax. 

Agricultural profits are also subject to income-tax and capital tax. 

The agricultural taxation taken as a whole is probably as high as, if not 
higher than, in old Austria. 

Italy— 

The taxation of incomes in Italy is of two different forms: — 

(1) A number of schedular taxes with a fixed proportionate rate; 

(2) a general progressive personal tax, which supplements the sched¬ 
ular taxes. 

The schedular taxes on land are: 

(a) Land tax, at the rate of 10 per cent, falling only on the econo¬ 
mic rent of land and assessed according to a system of cadastres, 
some of which date from the period before 1870. The cadastres 
have been revised several times according to a law of 1888. 

(1>) Tax on the income of farmers cultivating their own land. This 
tax is imposed on the income arising from the work and the 
capital of farmers as distinct from free income from land. The 
income is assesed on the basis of declarations by a commission 
in each district. 

If land is let to a farmer, the proprietor pays the land tax and the 
farmer in this case pays the schedular tax on industry and commerce, which 
is imposed on all kinds of enterprises other than those based on ownership 
of land and houses. The rate of this tax is 18 per cent on his net income. . 

AU income, however small, from land pays the same rate as the land 
tax. Income of farmers cultivating their own land, as well as the income 
from' commerce and industry earned by farmers renting land is exempt from 
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taxation if it does not exceed 435 or in some oases 800 lire yearly (at the 
present rate of exchange = £4 and £7 sterling respectively). As the mini¬ 
mum exempted is so paltry a sum, practically all incomes are subject to the 
above taxes. 


It should be mentioned in this connection that local surtaxes may bo 
added to the State land tax by provinces and municipalities. By a reform 
of 1925 these local surtaxes may not exceed 150 per cent of the basic rate, 
so that the total land tax is now limited to a maximum of 25 per cent of 
the annual yield. 


General Income-tax .—Over and above the. different schedular taxes a 
universal income-tax was introduced in 1925. This tax falls on the total 
of all incomes received by the tax-payer, h's wife, and his sons of less than 
21 years of age. The taxable income is the total of the various incomes, 
jess other taxes paid, national and local, insurance premiums, interest on 
debts, and a deduction of one-twentieth of the net income for each dependent 
person (excluding himself and wife). The one-twentieth deduction cannot 
exceed 3,000 lire. The rate of taxation is as follows (the figures in paren¬ 
theses are the equivalent in pounds sterling at the present rate of exchange, 
120 = £st. 1):— & ’ 


On taxable income of 

Lire 

3,000 

£ 

(26) 

Per oent of 
Inoome. 

.. 100 

M 

II 

6,000 

(42) . 

1-22 

II 

II 

10,000 

(88) 

J *81 

*« 

II 

20,000 

(166) 

.. 2-12 

> • 

li 

60,000 

(416) 

306 

*1 

II 

100,000 

(833) 

.. 4-01 


II 

200 000 (1,668) 

.. 6-28 

II 

It 

600,000 (4,188) 

7-60 

II 

II 

1,000,000 (8,833) 

10-00 


All the rates are to he increased by 20 per cent, as the municipal authorities 
have the right to superimpose a fifth of the State tax for their own benefit. 
If we add to the schedular taxes on incomes, which take from 10 to 18 
per cent of all agricultural incomes, the new general income-tax, we get 
a very considerable total, especially on incomes below £166 sterling, which 
English and Americans usually exempt entirely from direct income taxation. 

If a farmer has an income of 10,000 lire (about £100) from his own 
land, he will have to pay : 

(a) on that portion of the income which is subject to land tax, 10 

per cent; 

(b) on the portion considered as profit from his work and capital, 10 

per cent; 

(c) local surtax, maximum 15 per cent; 

(d) State income-tax (super-tax) about 2 per cent; 

(o) local surtax on State income-tax, 0.4 per cent. 

That is, a total of roughly 27 per cent. 


On an income from land of 100,000 lire (£1,000) the total rate will be 
roughly 29—30 per cent. 


Under the present Government in Italy the assessment of incomes has 
been very strict and the yield of taxation has incroased regularly during the 
last few years. 


The Italian cadastre contains assessments of the yield of each piece of 
land (and does not give tho capital value). 


Bulgaria - 

General Income-tax .—Over and above the. different schedular taxes a 
universal income-tax was introduced in 1925. This tax falls on the total 
of all incomes received by the tax-payer, h s wife, and his sons of less than 
21 years of age. The taxable income is the total of the various incomes, 
iess other taxes paid, national and local, insurance premiums, interest on 
debts, and a deduction of one-twentieth of tho net income for each dependent 
person (excluding himself and wife). The one-twentieth deduction cannot 
oxceed 3,000 lire. The rate of taxation is as follows (the figures in paren¬ 
theses are the equivalent in pounds storling at the present rate of exchange, 

120 _ £st 11 ■ — ’ 
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Swedish Fiscal System — 

The Swedish system of direct taxation is characterised by the almost 
complete reliance upon modern income-taxes for providing the resources for 
both central and local authorities. The special land taxes levied upon agri¬ 
culture were finally abolLshed during the last two decades of the 19th cen¬ 
tury. The State taxation is now exclusively based upon a modern income- 
tax, the peasants having to tender their declarations in the same way as 
other tax-payers and being entitled to the usual deductions for mortgage 
and other interest, for children under 15, for losses sustained, etc. 

The local taxation of land is. however, still—in a way—based on a land 
register. The capital value of all taxable land is estimated by commissions 
every five years. The estimates may not be lower than, (a) the price paid 
at sale of such land, (b) insurance valuation of houses thereon, and may be 
taken as fairly correct. Six per cent of the capital value is considered as 
the income derived from land and the landowners are taxed on the basis 
of an income thus calculated. If their income has been higher—according 
to the income assessments—that surplus income is taxed by the general local 
tax. The system operates to ensure a minimum tax on income from agri¬ 
culture. 

It has been proposed to change this system slightly and to make land 
subject (a) to the genera! local income-tax and (b) to a special tax calculated 
on the capital value of land as in a land register. (There will be another 
special tax on industrial enterprise hut there will not be a special tax on 
salaries). The underlying idea is that land and industrial enterprises are 
more permanently connected with the localities in which they are situated 
and that the expenditure made by local bodies is very often of direct and 
spocial benefit to owners of fixed property. It is intended to be a kind of 
taxation based on the interest of the tax-payer in the public body. It 
should, however, be admitted that the extra burden placed upon agriculture 
and industry will be very slight indeed under normal conditions. Only in 
the case when in a locality the total assessed amount would show a great 
ahnormal doerease during a certain year and therefore the yield of the 
ordinary income-tax would bo reduced, would the taxation, according to 
a land register, be of great importance and then the special tax might be¬ 
come heavy, as it would be the only available source of revenue. 

The rates of local taxation, which are proportional, vary from 4 to 16 
per cent of the income, with an average of perhaps 9 per cent. The State 
income-tax is progressive, varying at present from 5 to 20 or 22 per cent 
nominally. There are, in fact, several deductions permitted which make the 
rates lower, perhaps from 2 to 20 per cent. For an income of £100 the rate 
is about 5 per cent. 

Germany- Prussia — 

The land tax proper is regulated by local ( Launder) legislation. The 
following indications refer to Prussia: 

Tho Prussian land and building tax (Lavd-mid-Gehiiudesteuer) is levied 
under the terms of the Prussian law concerning a provisional tax on land, 
of February 14th, 1929, as amended by February 28th, 1924. In assessing 
agricultural property for the purpose of this tax, tho value of the live-stock 
and machinery is included. 

The tax is fixed provisionally on the basis of the supplementary tax 
value for 1917—19. The monthly rate is 0.20 mark? per each 1,000 marks of 
the value of dwellings, 0.10 to 0.25 mark per each 1,000 marks of the value 
of property used lor agricultural, forestry, and horticultural purposes, and 
0,25 mark on all other property. 

rhis tax is assessed by special tax committees and is collected by the 
municipalities, which are author sed to levy surtaxes. The surtaxes approxi¬ 
mate 200 per cent. Thus the total tax burden would amount to about 0.6 
per cent ot the value of the property. or. when calculated to have a rental 
value of .'5 per cent, 20 per cent thereof. 

Landowners are further subject to the income-tax, which is paid to 
the l'ederal Government. The ratos vary from 10 to 60 per cent. Slight 
reductions are permitted for members of a family. Amounts paid in local 
taxes may also be deducted from the income. 

The minimum rate of taxation falling on land will thus he about 28 
per cent. 



APPENDIX IV 

A compendium of opinions on tie nature of the Indian Land 

Hevenue. 

(Vide pages 60-67, paragraphs 78-S4 of Volume I.) 

As very varying opinions have been held by eminent authorities at differ¬ 
ent times as to whether, and if so how far, the Indian land revenue par¬ 
takes of the character of a rent or a tax, respectively, it is proposed to set 
forth below the actual words of the principal authorities who have dealt with 
the question, ranging them in chronological order as far as possible. Several 
eminent authorities, who would otherwise have been separately quoted, have 
been omitted from the catalogue for the reason that their opinions are fully 
given in the very important judgment of the .Bombay High Court in 
Vyukunta Bapuji v. the Government of Bombay , from which a long quota¬ 
tion is given. 

Sir Philip Francis : A minute, dated 22nd January 1776: Extract 1776 
printed in 11. Butt’s Economic History of India—Early British Rule, 
page 59, and W. K. Firminger's Historical Introduction to the 
Benfjal Portion of the Fifth lteport on East Indian Affairs, page cci. 

“The greater part of the zemindars were ruined and dispossessed of 
the management of their lands, and there were few people of rank and family 
left, or of those who had formerly held high employments; such as there 
were, looked for large profits, which the country could not afford them and 
pay the rents a'so. People of lower rank were therefore of necessity em¬ 
ployed as Amils or collectors on the part of the Government. These people 
executed a contract for a stipulated sum for the district to which they 
were appointed, and in effect they may be considered as farmers of re¬ 
venue. They then proceeded from the Sudder, or seat of government, to the 
districts to settle with the zemindars or tenants for the revenue they had 
engaged to pay. 

• • • • • 

The Jumma (assessment) once fixed, must be a matter of public record. 

It must be permanent and unalterable; and the people must, if possible, 
i>e convinced that it is so. This condition must be fixed to the lands them - 
selves, independent of any consideration of who may be the immediate 
or future proprietors. If there be any hidden wealth still existing, it will 
then be brought forth and employed in improving the land, because the pro¬ 
prietor will be satisfied that he is labouring for himself. 


The Company had conceived an early, but erroneous, opinion* that the 
governing power was proprietor of the soil; consequently that in the man¬ 
agement of their territorial acquisitions, they ought not to content them¬ 
selves with a fixed tribute as Government, since they had a right to 
ingross the entire produce as landlord.” 

Mr. Jambs Grant (Resident at Hyderabad and later Chief , Sherista - 1786 

dar to the Board of Revenue , Bengal) Historical and Comixirative 
Analysis of the Finances of Bengal, dated 27th April 1786, printed 
in the Fifth Report on the Affairs of the East India Company, 

Volume II page 170. The passage dads with a tract published at 
the time : ’ “Original Minutes of the Governor General in Council, 

1776, with a plan for the settlement of the revenues of Bengal”, to 
which Mr. Grant is replying. 

“First, the grand material difference between us, is on the nature 
of landed property. It is positively affirmed on the ono side, “that the 
lands of these provinces are not the property of the East India Company 
as sovereign representative, but of the zemindars and other classes of the 
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natives, who owe nothing to government but a fixed portion of the net 
produce,” indifferently described in other parts of the work under the 
denomination of a quit rent tribute, or land tax. This is declared to be 
“the main hinge on which the whole argument for the proposed settlement 
turns;” and the author’s deductions will be found to flow regularly from 
that position. Hut it must at the same time, in justice be observed, that 
it is the principle of this doctrine, as thought essential to the public in¬ 
terests, that seems to influence the ready belief of its constant admission 
into the system of Mogul legislation, rather than any solid proofs of the 
fact, from what can be deemed incontrovertible evidence, either official, 
written, or circumstantial; for, agreeable to an established European maxim, 
involving however a distinct secondary question, it is inferred, that the 
proprietary uses of the soil, would be incompatible with the actual sovereign¬ 
ty ; and that a mind impressed with such a notion might not be open to 
conviction, though the point of right were otherwise determined by autho¬ 
rity. On the other hand, in the political disquisition delivered in to the 
Board in December 1784, relative to the northern circars, and to which 
1 must beg leave frequently to refer, when treating of the subject of Indian 
finance in general, the very reverse of the foregoing proposition, in its 
more important as well as its subsidiary affirmations is set forth as in- 
contestihle, on substantial specific grounds, admitting of an - immediate, 
final, or determinate issue. The sovereign ruler in all parts of Hindostan, 
if not through the whole of Asia, unless it be in the Russian dominions, 
is declared to be the sole virtual proprietor of the soil; not in the European 
feudal acceptation of the term, agreeable to which it hath lately been 
attempted to be qualified, implying a fictitious tenure as lord paramoimr, 
from whom all lesser holdings are supposed to be derived by 'every class 
of subjects, but in right and fact, the real acting landlord entitled to, and 
receiving from the ryots or husbandmen, a certain portion of the gross 
yearly returns of the country in money or kind, fixed on a medium in 
Bengal, at one-fourth of the whole produce, according to a pecuniary est : - 
mation made about the year 1582, soon after the establishment of the 
Mogul government under Akbar, and eont'nued thence, without any devi¬ 
ation in the principle, down to the present time, though it is much to be 
feared the iniquitous practices of Indian landholders may have clandes¬ 
tinely exceeded that original equitable standard. It is further advanced 
as incontrovertible that the zemindars or other clas-es of natives, hitherto 
considered the rightful proprietors of the lands, are actually no more 
than annual contracting farmers or receivers of the public rents, with stated 
allowances in the nature of a commission on the receipts, and a small 
estate or portion of their territorial jurisdictions set apart for constant 
family subsistence, whether in or out of office, but never exceeding in the 
whole, by an universal prescriptive law of the empire, 10 per cent on the 
Mofussil collections: and that to alter or otherwise define these funda¬ 
mental, implicitly accuisced-in, rules of financial jurisprudence in India as¬ 
certaining the nature of civil tenures, the established mode of levying, 
and actual amount of the rental or yearly assessment of the land, would oe 
ro less impolitic, useless, and dangerous, in respect to probable future 
consequences, than unconstitutional, unnecessary, and a wanton sacrifice of 
the dearest, most essential interests of government, in the present moment.” 

Sin John Shore ( Lord Teignmouth ): Minute, dated 18th June 1789, 
“respecting the Permanent Settlement of the Lands in the Bengal 
Provinces,” printed in the Fifth Beport on the Affairs of the East 
India Company, Volume II, pages 61, 80, 83 and 106. 

“We have admitted the property in the soil to be vested in the zemin¬ 
dars ; and although it should be proved, under the Mogul system, to have 
belonged to the sovereign, which I deem impossible, the Company ought 
in my opinion to relinquish it. The mere admission of the right, unless 
followed by the measures that will give value to it, will operate but little 
towards the improvement of the country. The demands of a foreign domi¬ 
nion like ours, ought certainly to be more moderate than the impositions 
of the native rulers, and to render the value of what we possess permanent, 
our demands ought to be fixed. Removed from the eontroul of our own 
government the distance of half the globe, every practicable restriction 
should be imposed upon the administration in India, without circumscribing 
its necessary power; and the property of the inhabitants be secured against 
the fluctuations of caprice, or the license of unrestrained eontroul. 

* • * 





1 consider tho zemindars as the proprietors of the soil, to the property 
of which they succeed by right of inheritance, according to the Jaws of 
their own religion; and that tlie sovereign authority cannot justly exercise 
the power of depriving them of the succession, nor of altering it, when there 
are any legal lieirs. Tlie privilege of disposing of the land, by sale or 
mortgage, is derived from this fundamental right, and was exercised by 
the zemindars before we acquired the Dewanny. 

Tlie origin of the proprietary and hereditary rights of tho zemindars 
is uncertain; conjecture must supply what liistory does not mention; they 
probably existed before the Mahomedan conquest, and, without any formal 
acknowledgment, have acquired stability by prescription. 


L do not admit the sunnud, which the zemindars sometimes receive, 
to be tho foundation of their tenure; which though it may acquire con¬ 
firmation from it, exists independent of this deed. Tho origin of the posses¬ 
sion of some zemindarries may be traced to a grant, but the inheritance 
goes on, without it. 

The revenues of the land belong to the ruling power; which, being 
absolute, claimed and exercised the right of determining the proportion to 
be taken for the state. 

Tlie rights of tho zemindars are limited and conditional. They cannot 
alienate lands from the public assessment, without the permission of tho 
supreme uuthority; they are bound to make good their stipulated payments 
of revenue, under the penalty of suffering an equivalent loss of property, 
or of being deprived of the whole; and it is also their duty to preserve the 
peace of the country from infringement, and to secure their lands from 
inundation, by repairing the embankments of tho rivers. Tho performance 
of these functions, supposes the means of discharging them to be left with 
the zemindars. 

* • * * * 

A property in the soil, must not be understood to convey the same 
rights in India, as in England; the difference is as great as between a free 
constitution and arbitrary power. Nor are we to expect under a despotic 
government fixed principles, or clear definitions of the rights of the subject; 
but the general practice of such a government, when in favour of its subjects, 
should lie admitted as an acknowledgment of their rights. 

* * * * * 

I know but one answer to this supposition : that it is scarcely probable 
tho zemindars, when their property is secured by a limitation of the demands 
for .land tax, will ever prove defaulters in a degree, to affect the public 
revenue. Thus far probability opposes presumption, but it does not answer 
the objection completely or satisfactorily; for a zemindar may be ruined 
through his own ignorance and the knavery of his servants, not to mention 
that their general conduct is against the probability.” 


The Preamble to Madras Regulation XXXI of 1802 (now repealed) ran 
as follows: — 

“Whereas the ruling power of the provinces now subject to the 
Government oi 1'ort St. George has, in conformity to tho ancient usages of 
the country, reserved to itsolt and has exercised the actual proprietary right 
olJands of every description; and whereas, consistently with that principle’ 
all alienations of land except by the consent of the ruling power, are 
violations of that right; but whereas considerable portions of land have 
been alienated by the unauthorized encroachments of the present possessors, 
by the clandestine collusion of local officers, and by other fraudulent means’ 
and whereas the permanent settlement of the land-tax has been made exl 
elusive oi alienated lands of every description; it is expedient that rules 
should be enacted for the bettor ascertainment of the titles of persons 
holding, or claiming to hold, lands exempted from the payment of revenue 
to Government under grants not being badshahi or royal, and for fixing an 
assessment on such lands of that description as may become liable to pay 
revenue to Government: wherefore the following rules are enacted for that 
purpose.” 


1802 
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1810 


1813 


1818 


Lieut.-Col. Makk Wilks : Historical Sketches of the South of India 
page 148. ’ 

“It may henco be fairly risked, as an apology for the errors of those 
ancient authors who affirm all land in India to be the property of the 
state, that they came to the consideration of the subject with minds familiar¬ 
ized aim predisposed to the doctrine, and only found in the supposed institu¬ 
tions of that country an extension oi the principle long established in their 
own. A conjecture may be supported by some traditionary traces, that it was 
an ancient practice of India to reduce the vanquished to the condition of 
slaves, and to confiscate their lands; but without discuss ng the wild chrono¬ 
logy of that country, we have abundant evidence that the principle, as well as 
the practice, if they ever did exist, had ceased many centuries before the ex¬ 
pedition of Alexander; that private property in land was then distinctly 
recognized by law, and that the conqueror was enjoyed to respect and 
maintain the rights aim customs of the vanquished. In other respects we 
find the ancient principle of taxation, namely the payment of a portion 
ol the crop, to have been the same in every country upon earth; and we may 
now proceed to examine the few faint traces of its history which exist in 
India from that period to the present day." 

Despatch from the. Court of Directors to the Government of Madras, 
jKiratjraph 16b, quoted in Bombay High Court Reports , 1875, 

Volume XII. 

“In framing fiscal arrangements applicable to the existing btate of 
society in Malabar and Kanara, it is important not to lose sight of the 
strong ground upon which the proprietary rights of the landholders in 
(hose provinces are founded. By attempting to introduce an intermediate 
class or persons (call them Zemindars, Mootahdars, or what we may) between 
the Government and the Jelmkars.(l) or hereditary proprietors of the soil, 
we should not be creating an order of great proprietors, since we have 
not property in the land to confer, with the exception of some forfeited 
estates; but we shall be raising up a set of farmers of revenue, with interests 
distinct from, and at variance with, the interests both of the sovereign 
and the subject. Fortunately the thriving condition of the provinces, and 
the improving state of the public revenue under the present mode of collec¬ 
tion, remove every inducement to hazard experiments upon a system which, 
though it may have Its inconveniences in common with every other system, 
a trial of several years has shown to be, in operation, highly beneficial.’’ 

Minute of the Board of Revenue, dated the 5th January 1818, printed 
in the Madras Revenue Selections, East-India House Records, 
Volume I, pages 888, 889 and 940. 

“In proceeding to investigate the rights of the Hyot, the Board 
deem it proper to premise that this term, which is familiar to all acquainted 
with Indian finance, as applied to designate the cultivators of the soil in 
general, is here employed by them to distinguish that particular class only 
among them who employ, superintend, and sometimes assist the labourer, 
and who are everywhere the farmers of the country, the creators and 
payers of the land revenue. 

***** 

The hereditary right of the llyot, as above described, though every¬ 
where of the same, or at least of a similar nature, is in value very different 
in different districts. After discharging the wages of his hired labourers, 
and defraying the subsistence of his slaves, or other immediate expenses 
of cultivation, if the public assessment payable by him is so moderate as 
to leave him a considerable annual surplus, his interest in the soil is that of 
the landlord, and his land yields a clear land rent, and is of course a sale¬ 
able and transferable property; but whore the revenue payable by him is 
so high as to absorb the whole of the landlord’s rent, and to leave him a 
bare and precarious subsistence only, his interest in the land dwindles into 
mero occupancy, and from a landlord lie is reduced to a landholder, still 
indeed clinging to the soil and subsisting by tilling it, but no longer possess¬ 
ing any saleable property in it. 

***** 

In those provinces which we acquired from the Mussulman princes 
of the peninsula, the state of private property in the land, a? the period 
of their transfer, has already been described to have been so reduced by their 

(1) In Malabar the hereditary proprietor is styled “Janmakaran, or 
Jenmhar, corruptly Jenmacar or Jelmkar.” 
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exactions, as to have required the most fostering and careful management 
on our part to preserve it from entire annihilation. But however bene¬ 
ficial in other respects our administration may have proved to the people, 
it is greatly to bo feared that the almost immediate introduction into these 
districts of the ryotwar system, which included not only an entire new 
measurement of the land, but an entire change in the nature and in many 
instances in the extent of the land-tax, which forcibly changed warum 
into teorwa, and by which new rates of teerwa were substituted even 
where the revenue was heretofore payable in money, tended to complete 
the destruction of that property which it was so much our interest and 
our duty' to support.” 

The Hon. Mountstuabt Elphinstone : Report on the Territories con- 1818 
quered from the 1‘eshica, 25th October 1819, printed in the Bombay 
Judicial Selections, East-India House Records, Volume IV, pages 
159-160. The exceptions referred to hi the opening line of the 
extract are the head-man, the silver-smith, the watchman and the 
accountant of the village and the tenure of land dealt, with is the 
Mira si tenure. 

“With the few exceptions already mentioned, all the villagers are Pottdar. 
cultivators, and the e, as there are few labourers, are distinguished by 
their tenures into two classes, that of Meerassees or landed proprietors, and 
that of Ooprees or farmers. 

As I was particularly directed to attend to the tenures of land, 1 Murautes or 
have called on the Collectors to furnish the requisite information. . . . landed 

The result of those reports and of my own inquiries is, thut a large portion prV'itttrt. 
of the Ryots are the proprietors of their estatos, subject to the payment 
of a fixed land-tax to Government; that their property is hereditary and 
saleable, and they are never dispossessed while they pay their tax, and even 
then they have for a long per od (at least thirty years) the right of re¬ 
claiming their estate on paying the dues of Government. Their land-tax 
is fixed; hut the late Mahratta Government loaded it with other impositions, 
which reduced that advantage to a mere name. 

An opinion prevails throughout the Mahratta country, that under 
the old Hindoo government all the land was held by Meerassees, and that the 
Ooprees were introduced as the old proprietors sunk under the tyranny of 
the Mahomedans. This opinion is supported by the fact, that the greater 
part of the fields now cultivated by Ooprees are recorded in the village 
books as belonging to absent proprietors, and affords, when combined with 
circumstances observed in other parts of the Peninsula, and with the light 
land-tax authorized by Menu, a strong presumption that the revenue system 
under the Hindoos (if they had an uniform system) was founded'on private 
property in the soil.” 

The Hon. Mountstoaut Elchin stone : The History of India, 1857, 

page 72. 

“This account of the different occupants of the land naturally leads 
to the much agitated question of the property in the soil; which some 

suppose to be vested in the state; 

Property in the soil. some, in the great Zeniindars; some 

in the village landholders; and some, 
in the tenants. 

The claim of the groat Zemindars will be shown, in its proper place, 
to be derived from one of the remaining three; among whom, therefore, the 
discussion is confined. 

Property, in land seems to consist in the exclusive use and absolute 
disposal of the powers of the soil in perpetuity; together w-ith the right 
to alter or destroy the soil itself, where such an operation is possible. 

These privileges, combined, form the abstract idea of property; which does 
not represent any substance distinct from these elements. Where they are 
found united, there is property, and nowhere else. Now the King possesses 
the exclusive right to a proportion only of the produce. This -right is 
permanent, and the King can dispose of it at his pleasure; but he cannot 
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interfere with the soil or its produce beyond this limit. If he requires 
the land for build’ngs, -roads, or other public purposes, he takes it as 
magistrate, and ought to give compensation to his fellow-shareholders, as 
he can on emergency seize carts, boats, <fec., and can demolish houses in 
besieged towns, although in those cases he has no pretensions whatever to 
property. 

As much of the produce as comes into the hands of the landholder, 
after the King’s proportion is provided, is liis; and his power to dispose 
of his right to it for all future years is unrestrained. The tenant has what 
remains of the produce aftor the King’s proportion and the landlord’s i-ent 
is paid; and this ho enjoys in perpetuity; but the right is confined to himself 
and his lie rs, and cannot bo otherwise disposed of. 

Neither the landholder nor the tenant can destroy, or oven suspend, 
the use of the powers of the soil: a tenant forfeits his land when he fails 
to provide a crop from which the other sharers may take their proportions; 
and a landholder guilty of the same default would be temporarily super¬ 
seded by a tenant of the community’s or the King’s, nnd, after a certain 
long period, would he deprived of his right altogether. 

From all this it is apparent that, where there are village communities 
and permanent tenants, there is no perfect proporty in any of the sharers. 
Where there are neither communities nor permanent tenants, the King 
doubtless is the full and complete proprietor; all subsequent rights are 
derived from his grant or lease. The extent of those grants varies with 
circumstances; but when they are given without reserve and in perpetuity, 
they constitute a perfect form of private property. 

Many of the disputes about the property in the soil have been occa¬ 
sioned bj' applying to all parts of the country, facts which are only true of 
particular tracts; and by including, in conclusions drawn from one sort of 
tenure, other tonures totally dissimilar in their nature. Many also are 
caused by the assumption, that where the government attends to no rights, 
no rights are now in being. Yet those rights are asserted by the sufferers, 
and not denied by those who violate them ■ and often, in favourable circum¬ 
stances, recover their former efficiency. Practically, the question is not in 
whom the property resides, hut what proportion of the produce is due to 
each party: and this can only ho settled by local inquiries, not by general 
rules founded on a supposed proprietary right, nor even on ancient laws 
long since forgotten.” 

James Mill: The History of British India, Volume I, pages 256 to 276. 

“The tenure of land in Hindustan has been the source of violent 
controversies among the servants of the Company; and betwoen them and 
other Europeans. They first sprung up amid the disputes between 
Mr. Hastings and Mr. Francis, respecting the best mode of taxing Bengal. 
And they have been carried on with groat warmth, and sometimes with 
great acrimony, evor since. Of these controversies the account will be due, 
at the periods when they occur. At present it will suffice to bring to light 
the circumstances which appear to ascertain the ancient state of the country, 
in respect to the distribution of jiroperty in the land. 

In a state of society resembling our own, in which property is 
secure, and involves very extensive rights or privileges, the affections which 
it excites are so strong, and give such a force to the associations, by which 
the idea of it is compacted and formed, that in minds of little range, whose 
habits are blind and obstinate, the particulars combined together under 
the idea of property, appear to be connected by nature, and cannot, without 
extreme injustice, be conceived to exist apart. 

At different timos, however, very different rights and advantages are 
included under the idea of property. At very early periods of society it 
included very few: originally, nothing more perhaps than use during occu¬ 
pancy, the commodity being liable to be taken by another, the moment it 
was relinquished by the hand which held it: but one privilege is added to 
another as society advances: and it is not till a considerable progress has 
been made in civilization, that the right of property involves all the powers 
which are ultimately bestowed upon it. 

Tt is hardly necessary to add, that the different combinations of 
benefits which are included under the idea of property, at different periods 
of society, are all equally arbitrary; that they are not the offspring of 
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nature, but the creatures' of will; determined, and chosen by the society, 
as that arrangement with regard to useful objects, which is, or is pretended 
to be, the best for all. 


It is worthy of remark, that property in moveables was established: 
and that it conveyed most of the powers which are at any time assigned 
to it; while, as yet, property in land had no existence. So long as men 
continue to derive their subsistence from hunting; so long, indeed, os they 
continue to derive it from their flocks and herds, the land is enjoyed in 
common. Even when they begin to derive it partly from the ground, 
though the man who has cultivated a field is regarded as possessing in it a 
property till he has reaped his crop, ho has nn better title to it than 
another for the succeeding year. 


In prosecuting the advantages which are found to spring from the 
newly-invented method of deriving the means of subsistence from the ground, 
oxporienee in time discovers, that much obstruction is created by restricting 
the right of ownership to a single year; and that food would be provided 
in greater abundance, if, by a greater permanence, men were encouraged 
to a more careful cultivation. To make, however, that belong to one man, 
which formerly belonged to all. is a change, to which men do not easily 
reconcile their minds. In a thing of so much importance as the land, the 
change is a great revolution. To overcome the popular resistance, that 
expedient which appears to hove been the most generally successful, is, to 
vest the sovere'gu. as the representative of the society, with that property 
in the land which belongs to the society; and the sovereign parcels it out 
to individuals, with all those powers of ownership, which are regarded as 
most favourable to the extraction from the land of those benefits which it 
is calculated to yield. When a sovereign takes possession of a country by 
conquest, he naturally appropriates to himself all the benefits, which the 
ideas of his soldiers permit. 

In many of the rude parts of Africa, the property of the land is 
understood to reside in the sovereign; it is in the shape of a donation from 
him, that individuals are allowed to cultivate; and when the son, as is 
generally the case, succeeds to the father, it is only by a prolongation of the 
royal bounty, which, in some places at least, is not obtained without a 
formal solicitation. It is known, that in Egypt the king was the sole 
proprietor of the land; and one-fifth of the produce appears to have been 
yielded to him as revenue or rent. Throughout the Ottoman dominions, 
the Sultan claims to himself the sole property in land. The same has un¬ 
doubtedly been the situation of Persia, both in ancient and modern times. 
“It is established,” says the late intelligent Governor of Java, “from every 
source of inquiry, that the sovereign in Java is the lord of the soil.” And 
when tho fact is established in regard to Java, it is established with regard 
to all that part of the eastern islands, which in point of manners and 
civilization resembled Java. It is not disputed that in China the whole 
property of the soil is vested in the Emperor. By the laws of the Welsh, 
in the ninth century, all the land of the kingdom was declared to belong 
to the king; and we may safely, says Mr. Turner, believe, that the same 
law prevailed while the Britons occupied tho whole island. 


To those who contemplate tho prevalence of this institution, among 
nations contiguous to the Hindus, and resembling them in tho state of 
civilization, it cannot appear surpris'ng. that among them, too, the sovereign 
was the lord of tho soil. The fact is, indeed, very forcibly implied, in 
many of the ancient laws and institutions. “Of old hoards,” says one of 
the ordinances of Menu, “and precious minerals in the earth, the king 
is entitled to half by reason of his general protection, and because he is 
the supreme lord of the soil.”(i) The king, as proprietor, and as fully 
entitled to an equitable return for land which he has lot, is empowered 
to punish the cultivator for bad cultivation. “If land be injured 


(1) Laws of Menu, Chapter viii. 39. I have here substituted the word 
supreme for the word paramount, used by Sir William Jones, which has no 
meaning but as it relates to the feudal institutions of Europe, and is 
calculated to convey an erroneous idea. 

II-5 
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by the fault of the farmer himself, as if he fails to sow it in due time, he 
shall be fined ten times as much as the king’s share of the crop, that might 
otherwise have been raised; but only five times as much, if it was the 
fault of his servants without his knowledge.” (On this point Professor H. H. 
Wilson contradicts the author—see extract from the Bombay High Court 
Judgment, infra). Among other ancient memorials of Hindu institutions 
and manners, are certain inscriptions engraved on durable materials. Some 
ol them are records of grants of land, commonly to favourite Brahmens; 
and afford strong indication of the proprietary rights of the sovereign. 
The sovereign gives away villages and lands, not empty, but already occu¬ 
pied by cultivators, and paying rent.f 1 ) It appears from an ordinance of 
Yagyawalcya, one of the most sacred of the law sages, that the kings 
alienated the lands within their dominions, in the same manner, and by 
the same title, as they alienated any portion of their revenues. On this 
point, it is of material importance to remark, that up to the time, when 
the interest of the Company’s servants led them to raise a controversy 
about the rights of Zemindars, every European visitor, without one 
exception that I have found, agrees in the opinion, that the sovereign was 
the owner of the soil. 


Wherever the Hindus have remained under the influence of their 
ancient customs and laws, the facts correspond with the inference which 
would be drawn from these laws. Under the direction of the Governor- 
General of Bengal, a journey was undertaken, in the year 1766, by 
Mr. Motte, to the diamond mines in the province of Orissa. Tn a narrative 
of his journey, he gives an account of the distribution of the land at 
Sumbhulpoor, which till that time had remained under the native 
government. Each village being rated to the government at a cer¬ 
tain quantity of rice, which is paid in kind, the land is thus 
divided among the inhabitants: To every man, as soon as he arrives at the 
proper age, is granted such a quantity of arable land as is estimated to 
produce 242£ measures of rice, of which he must pay 60§ measures, or 
about one fourth to the rajah or king. Mr. Motte adds; “The reserved 
rent of three or four villages, being one fourth the produce of the land, 
is applied to the use of the rajah’s household. The reserved rent of the 
rest is given to his relations or principal servants, who by these means 
have all the inhabitants dependent on them.” Dr. Buchanan gives a 
particular account of the manner in which the crop, in those parts of 
India which are most purely Hindu, is divided between the inhabitants 
and the government. In Bengal it is not allowed to be cut down till the 
rent or tax is first paid: but in those countries to which his journey 
principally relates, it is the custom, after the grain has been thrashed 
out in the field, to collect it into heaps, and then to divide it. A heap 
generally consists of about 110 Winchester bushels, of which he presents 
the following distribution as a specimen of the partition which is usually 
made. For the gods, that is, for the priests at their temples, are deducted 
five seers, containing about one-third of a Winchester gallon each; for 
charity, or for the mendicant Brahmens, an equal quantity; for the astrologer 
*nd the Brahmen of the village, one seer each; for the barber, the pot- 
inaker, the washerman, and the Vasaradava, who is both carpenter and 
blacksmith, two seers each; for the measurer, four seers; for the Aduca, 
a kind of beadle, seven seers; for the village chief, eight seers, out of 
which he has to furnish the village sacrifices; and for the accomptant, ten 
seers. All these perquisites are the same whatever be the size of the heap 
beyond a measure of about twenty-five Winchester bushels. When these 
allowances are withdrawn the heap is measured; and for every candaca 
which it contains, a measure equal to 5 Winchester bushels, there is 

again deducted half a seer to the village watchmen, two and a half seers 
to the accomptant, as much to the chief of the village; and the bottom 
of the heap, about an inch thick, mixed with the eow-dung which in order 
to purify it had been spread on the ground, is given to the Nirgunty, or 
conductor of water. These several deductions, on a heap of twenty candacas, 
or 110 Winchester bushels, amount to about 5J per cent, on the gross 


(1) See a royal grant of land, ‘engraved on a copper plate, bearing date 
twenty-three years before Christ. . . .It is here remarkable that the 
sovereign, as well as the proprietary, rights are given away; so indissolubly 
were-these united in the minds and institutions of the Hindus, 



produce. Of the remainder, 10 per cent, is paid to the collectors of the 
revenue, as their wages or hire; and the heap is last of all divided into 
halves between the king and the cultivator.(l) 

From these facts only one conclusion can he drawn, that the pro¬ 
perty of the soil resided in the sovereign; for if it did not reside in nim, 
it will be impossible to show to whom it belonged. The cultivators were 
left a bare compensation, often not so much as a bare compensation, for 
the labour and cost of cultivation : they got the benefit of their labour: all 
the benefit of the land went to the king.(2) 


* * # * * 

The rate established in the ancient ordinances has been regarded as 
evidence of mild taxation, that is, of good government, it only proves that 
agriculture was in its earliest, and most unproductive state; and though 
it paid little, it could not afford to pay any more.( 3 ) We may assume 
it as a principle, in which there is no room for mistake, that a government 
Lw<stituted and circumstanced as that of the Hindus had only one limit to 
its exactions, the non-existence of any thing further to take. Another thing 
is certain, that under any state of cultivation, but the very worst, if the 
whole except a sixth of the produce of a soil, so rich as that of Hindustan, 
had been left with the cultivator, he must have had the means of acquiring 
wealth, and of attaining rank and consequence; but these it is well ascer¬ 
tained that the ryots in India never enjoyed.(4) 

Notwithstanding these proofs that the ownership in the land was 
reserved to the king, this conclusion has been disputed, in favour, 1st, of 
the Zemindars, and 2ndly. of the llyots. The question with regard to the 
Zemindars may he reserved till that period of the history, when it was 
agitated for the sake of practical proceedings on the part of the government. 
The question with regard to the Ryots belongs peculiarly to this part of the 
work. 

The circumstances, which appear to have misled the intelligent 
Europeans who have misinterpreted this part of the Hindu institutions, 
are two; first, the tenure of the ryot or husbandman; and secondly, the 


(') Buchanan’s Journey through the Mysore, &o. i. 2, 3. 130, 194, 265. 
“This simple mode of rating lands for half their yearly produce is derived 
from the remotest antiquity in different parts of Hindostan, and still in¬ 
variably prevails ill sum countries as were left unsubdued by the Maho- 
medans, like Tanjore, where the ancient Indian forms of administration 
are, for the most part, preserved entire.” British India Analysed, i. 195. 

( 2 ) Tho Missionary Dubois, with Iris singular opportunities of correct 
information, says peremptorily: “Creditors can have no hold on tho real 
estate of their debtors, because tho Hindus have no property in the soil. 
The lands which they cultivate are the domain of the prince, who is the 
sole. proprietor. Ho can resume them at his pleasure, and give them to 
another to cultivate. Even the huts in which they live, built of uiud and 
covered with thatch, aro not their own. All belongs to the prince; and 
if a man, for any reason whatever, quits his habitation in the village, ho 
can by no means dispose of it to another, although it were constructed by 
liis own hands. The only property they possess is their few cows anil 
buffaloes; and upon these no creditor is allowed to lay his hands; because, 
if deprived of his cattle, he would be unable to cultivate the land; whence 
an injury would accrue to the prince'.” Description, &e. of the People 
of India, by the Abbe Dubois, p. 496. 

(3) By the same rule, the Turkish government would bo ranked as excel¬ 
lent. It takes little: but the reason is, tliero is nothing more which it 
can take. The ancient assessment on the cultivator in Persia was one- 
tenth ; but in the days of the Indian Emperor Akbar, he was by one moans 
or other made to pay more than a half. Ayeen Akherry, Ed. in 4 to p. 348. 

(4) The population in India, through so many ages, must have been 
kept down by excess of exaction. Even in the richest parts of India one- 
half of the soil has never been under cultivation. 
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humane and honourable anxiety, lest the interest and the happiness of the 
most numerous class of the population should be sacrificed, if the sovereign 
were acknowledged as owner of the soil. 

But, if this acknowledgment were ever so complete, it is inconsistent 
neither with the tenure which is claimed in favour of tno ryots, nor with 
the means of their prosperity and happiness. And if it were, the acknow¬ 
ledgment of its previous existence would be no bar to a preferable arrange¬ 
ment; since the sovereign can have a right to nothing which is injurious 
to his people. 

In a situation in which the revenue of the sovereign was increased in 
proportion to the number of cultivators, and in which a great proportion 
of the land continued void of cultivators, there would be a competition, not 
of cultivators for the land, but of the land for cultivators. If a ryot culti¬ 
vated a piece of ground, and punctually paid his assessment, the sovereign 
would be far from any wish to romove him, because it would bo difficult to 
supply his place. If the ryot sold the ground to another ryot, ur left it to 
a successor, that is, put another in liis place who would fulfil the visiles 
of the sovereign, he, whose source of fear was the want of a cultivator, had 
still cause for satisfaction; and seldom, if ever, interfered. 

By custom, the possession of tho ryot became, in this manaoiy a 
permanent possession; whence ho was not removed except when he failed 
to pay his assessment or rent; a possession which he could sell during his 
life; or leavo by inheritance when he died. As far as rights can be 
established by prescription these rights were established in India in favour 
of the ryots. And no violation of property is more flagrant than that by 
which the tenure of the ryot is expunged. 

But, according even to European ideas, a right to cultivate the land 
under these, and still greater advantages, is not understood to transfer 
the ownership of the laud, 'i'ho great estates in Ireland, for example, 
let under leasos perpetually renewable, are vendible and inheritable by 
the leaseholders, without affecting the ownership of their lords; subject, 
moreover, to a very important restriction, from which the sovereigns in 
India were free; the lords of such estates cannot raise their rents at 
pleasure; the sovereigns in India enjoyed this privilege, and abused it to 
excess. The sovereigns in India had not only the ownership, but all tho 
bonefit of the land; the ryots had merely the privilege of employing their 
labour always upon the same soil, and of transferring that privilege to 
some other person; the sovereign claimed a right to as much of the pro¬ 
duce as he jileased, and seldom left to the ryots more than a very scanty 
reward for their labour. 

That ownership in the land justified this extent of exaction, or implies 
a valid title to any powor at variance with the interests of the ryots, is 
an erroneous inference. Without violating its obligations to the people, a 
government cannot spend any sum, beyond what is strictly necessary for the 
performance of tho services, which it is destined to render: and it is justi¬ 
fied in taking even this sum exclusively from the cultivators of the land, 
only if that is the mode in which all tho qualities desirable in a financial 
system are the most completely realized. 

Those who contend for the privileges of the ryots would no doubt 
observe, that in this mode of interpretation, we reduce the ownership of 
tho sovereign to an empty name; and that to the admission of it, thus under¬ 
stood, they see nothing to object. Tho controversy is then at a close. The 
ownership of the sovereign in the soil, wherever it exists, is, by the princi¬ 
ples which constitute the very foundation of government, reduced to the 
limits above described. And it is no less certain, that all which is valuable 
in the soil, after the deduction of what is due to the sovereign, belongs of 
incontestable right to the Indian husbandman.” 

H. H. Wilson: The History of British India, hi his edition of Mill’s 
History of British India, Professor H. 11. Wilson comments on the 
History as having ‘‘defects occasioned by incomplete materials'’ and 
as presenting “inaccuracies both of fact and opinion" and in his 
continuation of the History, Volume 1, page 294, Edition of 1858, 
he writes : — 

"The demand made by the Sovereign lias been commonly referred to 
bis character of proprietor of the soil. It has been maintained that it is 



by his permission only, and with his sanction, that the land is occupied, 
and that the occupant sows his seed and reaps his crops; that whatever 
produce is in excess of the bare subsistence of the cultivator and cost of 
cultivation, is the property of the king; that it is rent, not revenue, to 
which he is entitled, for he is the one universal landlord; that this is the 
character in which the sovereign appears in the laws and institutions of the 
Hindus, in the laws of the Mohammedan conquerors of India, and in the 
practice of all modern native governments, and in which he is recognised 
universally by the people.(■) 


Notwithstanding the positiveness with which it has been affirmed 
that the proprietary right of the sovereign is indissolubly connected with 
the ancient laws and institutions of the Hindus, the accuracy of the asser¬ 
tion may bo reasonably disputed. In adducing the authority of Hindu 
writers iir favour of the doctrine, two sources of fallacy are discernible. 
No discrimination has been exercised in distinguishing ancient from 
modern authorities; and isolated passages have been quoted, without re¬ 
gard to othors by which they have been qualified or explained. (2) If duo 
attention had been paid to these considerations, it would have been found 
that the supposed proprietary right of the sovereign is not warranted by 
ancient writers; and that, while those of later date seem to incline to its 
admission, they do not acknowledge an exclusive right but one concurrent 
with the right of the occupant; they acknowledge a property in the soil, 
not the property of the soil. In the older jurists, we find, indeed, the 
right of kingly power over the whole earth asserted: and the right is 
based, with every semblance of historical truth, upon conquest: but there 
is no attribution of ownership to the king, nor is there any trace of a 


fl) See Mill, History of India, i, 212, and notes; also Grant’s Reports 
oil the Northern Circars and the .Revenues of Bengal; and tho Minute of 
Lord Cornwallis, Fifth Report, App. 473. Colonel Munro says, “Nothing 
can be pla ner than that private landed property has never existed in 
India except on the Maiahar coast.”—Revenue Sel. i. 94. And the Board 
of Revenue observe, “We concur with Colonel Munro in thinking that 
Government is virtually the proprietor of the soil.”—Ibid. 486. Such also 
is Mr. Fortescue’s opinion with respect to the Western provinces; and at 
a long subsequent date, “As to the proprietorship, my belief is, that the 
Government is the proprietor of tho land, and that the person occupying 
it is well satisfied with the occupation, paying the rent.”—Lords’ Com¬ 
mittee, 1830, Evid., Question 511. And on the opposite side of India, 
Colonel Barnewall asserts that the people in Guzerat claim no property in 
soil. Government is vested with the property in the lands; and, as land¬ 
lord, entitled to tho rent, or a share of the produce equal to it.—Commons’ 
Committee, 1832, Evid. 1755. 


(2) As observed by Mr. Mill, i. 213 and note, the Digest of Hindu Law 
compiled by the desire of Sir William Jones, and translated by Mr. Cole- 
brooke, favours the proprietary right of the sovereign, particularly in 
stating, that, if no special engagement for a term of occupancy has been 
made, the occupant may at any time be dispossessed by the Raja in favour 
of a person offering a higher revenue.—i. 461. Colonel Wilks accuses the 
Pundits, who compiled the Digest, of falsifying the law; but the charge 
is undeserved. The original passages of the Digest are not the law, they 
are the opinions of the compiler as to the meaning of the law; and it is 
open to anyone to contest or admit the interpretation according to the 
purport of the ancient texts, which are also given. It is also necessary 
to collate this passage with what follows; it will then be found that 
T ark a-P an ch an a n a, the compiler, does not deny proprietary right in the 
subject, he only infers the co-existence of concurrent rights: “There is 
property,” he says, “of a hundred various kinds in land”: and, when 
treating of sale without ownership, he observes, “The property is his 
who uses the land where he resides, and while he uses it; and thus, when 
land belonging to any person is sold by the king, it is sale without owner¬ 
ship.”—I. 475. The sale is illegal. 
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royal property or estate.(1) Proprietary right is vested in the individual 
who first clears and cultivates the land; it is therefore referred to coloni¬ 
sation; a source which, as regards India and the Hindus, is probably 
in a great degree historical. 'I lie Icing may occupy unclaimed or unculti¬ 
vated lands, as well as a subject; he has no preference: if he appropriates 
them, he must give away half to the Brahmans; if they are appropriated 
by a subject, the king claims only the share of the produce assigned to him 
by law. Concurrent and not incompatible rights and claims aro thus 
clearly recognised; and the king’s dues are based, not upon any indefeasible 
right of property, but in the first instance upon conquest, and in the 
second upon protection. 


The notion of the proprietary light of the sovereign is rather of 
Mohammedan than Hindu origin. Tile doctrines ot the Mohammedan 
jurists are somewhat at variance on this matter. Those who belong to 
the school which has been chiefly followed in India, maintain the right of 
individual ownership: yet they do so with considerable reservation, for 
they restrict the appropriation of all uncultivated land to the king; assign 
to him the property of all except arable land; authorise him to dispossess 
any occupant who neglects to cultivuto his land, and transfer it to 
another; ('-) and entitle him to claim the whole of the net produce of culti¬ 
vation. Other Mohammedan lawyers assert unequivocally, that in all 
conquered countries, and India is in their estimation a conquered country, 
although the inhabitants may be suffered to retain the occupancy of their 


(i) The texts of Menu, fihicli have been cited in proof of the pro¬ 
prietary right of the lla-ja. have been misunderstood. In B. viii. v. 39, 
the phrase rendered h.v Sir W. Jones “lord paramount of the soil,” is 
Bhumer-adhipati, supreme ruler of the earth: the title Adhipati, “over- 
lord,” no more implies ownership in tins text than when it is used to 
denote the head-man of a village, Gramadhipnti; or governor of a district, 
Desadhipati. In another text, in which the authority of a king is inti¬ 
mated to be analogous to that ot a husband over a wife, the sources of 
property in subjects are also enunciated: “Ancient sages have called this 
earth (Prithivi) the wife of Prithu; they have called the field his who 
has cut down the thicket; the wild beast his whose shaft has slain it.”—B. 
ix. v. 44. Tho subjection of the earth by Prithu is clearly an allegory of 
its conquest by the military caste, see Vishnu Purana, p. 103. The compiler 
of the Digest expressly states that the king’s proprietary right is “denied 
by some, because Menu lias only declared that subjects shall be protected 
by the king.”—i. 471. Menu then, even according to tho Pundits, is not 
authority for this doctrine. Another ancient lawgiver, Yajnawalkya, is 
quoted in the Digest to show that the king has no particular property even 
in unclaimed or uncultivated ground; if a subject choose, he may occupy it 
without leave, giving the Ilaja his due.—i. 401. Another writer of anti¬ 
quity, Jamilii, tho author of the Mimansa, also denies tho king's owner¬ 
ship: “The kingly power is for the government of the realm and tho 
extirpation of wrong, and for that purpose he receives taxes from husband¬ 
men and levies fines from offenders; hut the right of property is not thereby 
vested in him, else lie would have property in house and land appertaining 
to the subjects abiding in his dominions. The earth is not the king’s but 
is common to all beings enjoying tho fruit of their own labour.”—Colebrooko 
on the Mimansa Philosophy, Trans. Iloyal Asiatic Society^ i. 458. 
Mr. Elphinstone justly concludes, from the Hindu laws on this subject, 
that as the king’s share was limited to one-sixth, or at most to one-fourth, 
there must liavo been a proprietor for the other five-sixths, or three-fourths, 
who must obviously have had the greatest interest of the two in the whole 
property shared.—History of India, i. 42. 

(-) The Hindu law. as it appears in Menu, does not go this length: it 
provides only, that, in case of neglect to cultivate, the owner shall be 
fined ten times the amount of the king’s share, if his own fault- five 
times, if that of his servants.—B. viii. v. 243. There is not a Word of 
confiscation or transfer. 
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lands, the property of them is vested in the sovereign.(t) It is apparently 
to these doctrines, to the long continuance of Mohammedan domination 
over a large portion of India, and to the influence which it indirectly 
exercised over the states that remained subject to Hindu princes, that the 
notion of the proprietary right of the sovereign owed its general and 
popular acceptance. 

For upon whatever system of law that impression was founded, and 
whether erroneous or just, there is little reason to doubt that in later 
times, at least it has prevailed very widely amongst the people,( 1 2 ) and 
regulated the practice of the native governments. This gives the question 
its importance. Abstractedly considered, it signifies but little whether the 
king be called the lord of the soil, or by any other title: but, when in this 
capacity he superseded all other rights, it became no longer a matter of 
mere speculation. Acting upon this principle, the native rulers required 
that a formal grant should legalise the occupation of all waste land, and 
sequestrated estates of which the cultivation was neglected or the revenues 
unpaid: fixed at their pleasure from time to time the proportion of the 
produce which the occupant was to pay, claiming indeed the whole of the 
net produce as the rent; and turned out actual occupants in favour of 
others offering a higher amount of payment. The almost universal practice 
of recent times transferred these rights and powers to contractors and 
farmers of the revenue, from whom the prince exacted as much as he 
could obtain, and then left thorn at liberty to extort all they could, and 
by whatever means they could, from the people. His right to do so was 
not questioned, but its exercise through such instrumentality was resisted 
where resistance was thought likely to succeed; and the consequences of 
the system were such as might have been anticipated—the deolino and 
disorganisation of the country. 

The proprietary right of the sovereign derives then no warrant from 
the ancient laws or institutions of the Hindus, and it is not recognised by 
modern Hindu lawyers sis exclusive, or incompatible with individual owner¬ 
ship. It is the doctrine of one of the schools of Mohammedan law; it has 
influenced the practice of the later native governments, and it had obtained 
a very general belief among the people. The popular belief was, however, 
modified by the remembrance of original rights and the remains of primi¬ 
tive institutions; and while in theory the people admitted the right of 
the prince to the lands they tilled, yet in practice they very commonly 
regarded them as their own as long as they paid to the sovereign his 
undisputed shave of the produce. Unhappily for them, this share wns of 
late rarely regulated bv any other standard than their ability to comply 
with the exactions of their rulers.” 


(1) Galloway on the Law and Const tution of India, page 101. According 
to this writer, a high authority in matters of Mohammedan law, the school 
of Abu Hanifa was that which was chiefly followed in Hindustan; and 
this jurist affirms that in conquered countries the people paying the legal 
impost preserved their proprietary rights. General Galloway also states 
that this is denied by the Shafia and Malikia schools; according to which 
the lands, although retained by the people, become the property of the 
sovereign.—Ibid, 45, It is worth observing, that all the authorities cited 
by Mill, i. 214 note, with exception of Diodorus and Strabo, whose testi¬ 
mony is not entitled to very great deference, derive their opinions from 
their observation of the state of things under the Mohammedan govern¬ 
ments. 

(2) The belief of Mr. Fortescue with regard to the opinions of the 
people of the Western provinces has been already cited—note, page 295. The 
Abbe Dubois is a good representative of the popular notions prevailing in 
the Dekhin, and he says, “The lands which the Hindus cultivate are the 
domain of the prince, who is sole proprietor: he can resume them at 
pleasure, and give them to another to cultivate.”—Description of the People 
of India, p. 496. The author has heard the same sentiment expressed 
repeatedly by well-informed Hindus from the Upper provinces. They have 
admitted the full right of the Government to dispossess any occupants what¬ 
ever, although, if the customary demands were paid, such act would be 
considered harsh and oppressive. In Bengal the notion has probably been 
effaced by the Company’s regulations: the Zemindars have been taught a 
different lesson, 



40 


1828 


General 
remarks on 
the Northern 
Sirkfirs. 
Fulness an d 
aoonraoy 
of the 
information 
furnished 
regarding 
them hy the 
Committee of 
Cirouit. 


Sir Thomas Monro on his Tour in the Northern Sirlcars and Nellore: 
published in Sir Alexander J. Arbiithnnt's ‘Major-General Sir Thomas 
Munro', jxige 20 i of the edition of 1881. 

“Although the Sirkars are our earliest possessions, there are none, 
perhaps, of which wo have so little accurate knowledge in everything that 
regards the condition of the people. Little or nothing has been added to 
the information given, forty years ago, by the Committee of Circuit. By 
being so much nearer to the time of the conquest of these districts, they 
had the advantage of communicating with many of the local officers and 
inhabitants who had lived under the native Government, and they had 
thereby a better opportunity than wo now have, of ascertaining what had 
then been the rights of the different classes of the people, and the rules 
and customs by which the public revenue was secured. They had not 
themselves been brought up under any particular system of internal admini¬ 
stration, and were therefore more likely than their successor's to examine 
what they saw without partiality. The revenue system in the Sirkstrs, as 
described bv them, has a general resemblance to that of many other pro¬ 
vinces of India. The people had no property in land; they were poor 
in their appearance, and oppressed.” 


1824 


His misappre¬ 
hension of 
the true 
position of 
the ryot. 


Sir Thomas Munro: Minute on the, depressed condition of the Ballari 
district, consequent on the triennial and decennial leases: published 
in Sir Alexander J. Arbnthnnt's ‘Major-General Sir Thomas Munro', 
page 234 of the edition of 1881 ....The extract relates to the report 
on the settlement of the district for Fasli 1232. 

“The Collector looks upon the ryot as a mere tenant, and hence he 
infers that the occupation of land in India may be regulated as in 
England. But the station of the ryot is not so low as it is made by his 
plan. The rvot is certainly not bko the landlord of England, but neither 
is he like the English tenant. If the name of landlord belongs to any 
person : n India, it is to tile ryot. He divides with Government all the 
rights of the land. Whatever is not reservod by Government belongs to 
him. He is not a tenant at will, or for a term of years. He is not 
removablo because another offers more. The case, it is true, sometimes 
happens, hut it is always regarded as one of injustice. He holds his land 
or putkutt, by inheritance, as long as ho pays the public assessment upon 
it. That assessment has, under the native princes, always fluctuated, and 
been a great bar to improvement. It is our object to limit the demand 
upon his land, to secure him in the possession of it, and thus to render it 
a valuable property.” 


Sir Thomas Munro: Minute dated the 31s# December 1824, in Gleig’s 

“The life of Sir Thomas Munro”, Chapter AT, page 229. 

“Opinions respecting the ancient state of landed property in India 
are various, in consequence of our ignorance of it. Tho knowledge of it 
js, however, only useful in so far as it may serve to throw light on its 
present state, and to aid us in finding the way for improving it. There 
is no reason to suppose that private landed property ever, at any one 
time, existed upon the same footing over the greater part of India. From 
Pulieat to Ganjam. in the Ceded Districts, the Baramnhl and Coimbatore, 
it seems to have been nlwnvs. as now. little known, except as on am from 
the sovereign. Along tho Malabar coast, and above the western Ghauts, 
from Soondah to Wynaud, it seems _to have existed from a remote period 
as now almost universally, and in tiie Carnatic, Tnnjore, and Madura. In 
all these provinces it is important to recollect, that when they first fell 
under the British dominion, the land, whether private, property or Circar, 
was he'd in small portions by a great body of petty owners immediately 
of tho princes, the Poligars of the south. The modern Zemindars of the 
northern Circars, whom tho Company allowed to retain the districts which 
thev had rented or managed under their native sovereign, and the old 
Hill Rajahs of that country, form no exception, as they were, in fact*, 
petty princes, in whose districts tho land was in the' hands of small 
occupants, as in those of the Circar,” 
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Colonel Galloway : Observations on the Law and Constitution of 
India, published in 1825, pages 26 to 141. 

“To the Moohummudan law, . . . the question of law, with respect 
to the second branch of our inquiry, must be referred, viz. What is the 
nature of landed tenures under a Moohummudan government; more parti¬ 
cularly, what is the nature of such tenures under a Moohummudan Hunee- 
feeah government? For it was and is tho law of the Huneefeeah sect of 
Soonnee Moslems which, it is universally admitted, prevailed in India. 

In whom does the real and indefeasible right of property in the lands 
of Bengal rest? In the sovereign, or in the zumeendar or in the cultiva¬ 
tor f This is a question which has puzzled, in no small degree, the gentle¬ 
men “versed in India affairs.” 

The learned body (Edinburgh Reviewers) to which I have referred, 
rest the whole question upon this: —Are these zumeendars, by the laws of 
the country, the proprietors of tho soil? And all must admit that they are 
right so far; that the law of the country must decide the point: for to 
what othor tribunal can such a question be referred"? 

It is my intention, believing that I have shewn what law is the law 
of the country, to point out what that law says on the case. 

But before proceeding to discuss a question of this nature, it is neces¬ 
sary we should define what we understand to bo the meaning of the terms 
which are important in it: the sovereign, the zumeendar, the cultivator. 

What is meant by a sovereign every one knows; but tho learned in 
the East define him to be that power, than which there is none higher, nor 
any equal to in a state. 

• • « • * 

I say the word Zumeendar imports nothing more, necessarily , than 
that a relation exists between the person and the zumeen, or land. What 
that relation is, forms part of tho subject to be discussed. 

The word cultivator I understand to moan tho person who, by his- own 
labour, or that of his family or of his hired servants, causes the ground to 
produce, and reaps the crop; who receives no wages, who has not hired 
the land, neither borrowed it from any one; or at least, that there is no 
record or tradition, or any existing evidence of his having done so. These 
are the significations T would be understood to give the terms defined. 

• • • • > 

But it will be said this cultivator gives something to another, in name 
of the lands which he holds, and therefore he cannot be tho real owner; for 
paying is an acknowledgment of a superior, and tho act of a vassal. I appre¬ 
hend that this is a feudal idea, and that necessarily it has no real founda¬ 
tion. Lot it be remembered, that paying for an equivalent, as in a 
purchase and sale or in discharging a debt is exchanging one 
commodity for another; that jxiying or giving without an equivalent, is an 
act which rather denotes superiority in the giver; and that only when it is 
to appeaso and to avert an evil, which we dread, is giving indication of 
inferiority. 

But admitting that the giving of something by the cultivator is an 
acknowledgment of a right existing in another, we shall find that all the 
claimants, from the cultivator to the sovereign, are equal in this respect. 
To whom does the cultivator pay? To the Zumeendar. But doos this consti¬ 
tute him the proprietor? Certainly not. If the Zumeendar were actual owner 
of the lands from which the something is paid, it is clear that he might either 
retain what he receives or give it to whom he pleases; because the right 
to the proceeds of actual property must be indefeasible, like actual property 
itself. But we find, on the contrary, that the Zumeendar, in name of those 
very lands, must pay either all or part of what he receives, also, to another; in 
this point of view, then, his right is not stronger than that of the cultivator: 
he receives from one and pays to another; and, therefore, can only be 
deemed a channel through which the produce of the soil flows from the 
cultivator to the public treasury of the sovereign. _ But even here it does 
not rest. Though we cannot so easily trace it, yet its transmission through 
the sovereign for the exigencies of the state, is no less certain than through 
the channel by which It" flowed to him. If this be true, then it follows that 
payment is as little a test of vassalage as receipt is a proof of property. 

II-9 
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For whose benefit, then, doos thi3 channel flow which contains the 
produce of the soilp Unquestionably for the benefit of the people. All con¬ 
tribute towards lelieving the public wants, all enjoy their share of public 
prosperity. Some give their aid in one way, some in another. One man 
serves the state in person, one gives so much from his land, another gives 
so much from his flock; and it would appear as reasonable to say that the 
sheep producing wool or lambs are not the property of him who contributes 
a lamb or a pound of wool (or their equivalent in money), as that the land 
producing wheat or barley is not the property of him who contributes a 
bushel of wheat, or a measure of barley, or an equivalent in money. 

But as by the Moohummudan law the sovereign is considered only the 
trustee of the people, we must identify them. The people, by law, claim 
only a portion of the produce of the soil as their right; and as no trustee 
can have a stronger claim than his constituent, the right of the sovereign 
must also be limited to a portion of the produce, and a right in the produce 
is not a right in the soil. 

And with regard to the Zumeendar, who resembles the sovere gn merely 
in receiving and paying, if the right of the sovereign on these grounds (of 
receiving and paying) may not be admitted to the soil, that of the Zumeendar 
must fall of course; for since we have seen that both are merely 
instruments, or channels, through which its produce is collected, 
both claiming on the same grounds, if the greater fall the lesser 
cannot stand. 

This seems the natural state of the case, and of the rights of the 

f mrties cla ; mants. Let us see how far it is conformable to the law of the 
and; and if historical facts should correspond, the corroboration will be so 
far at least satisfactory. 

« Vf » * * 

India was conquered by the Moslems by force of arms. If so, by law, 
the land must either have been partitioned among the conquerors: in which 
case every indiv : dual who bore arms would be entitled to an equal share 
without respect to rank, but a horseman to double the share of a foot soldier, 
and the land would be subject to a tenth of its produce, and thence termed 

ooshree, or tithe land, from ooshr tenth: or it must have been 

settled on the conquered inhabitants, and the Khurauj, or land tax, imposed 
on their lands, and the Jizeeah, or capitation tax, on their heads, as the 
Moohummudan lawyers express themselves. 

If, then, the land had been divided among the troops, no one who 
is not a Moslem, or who has not purchased from a Moslem, or received by 
some other legal mode of conveyance, can be lawful proprietor of land. I 
say conveyance; for it could not descend by inheritance from a Moslem to 
a Hindoo or other non-Moslem. There is no inheritance between a Moslem 
and an unbeliever. The Hindoos admit of no proselytes; and if they did, by 
the Moohummudan law the crime of apostasy would occasion forfeiture of 
property. If the land were settled on the inhabitants, as was done when 
the Moslems conquered the Suu-avd of Erauk, Syria, and Egypt, the land 
would be termed Khuraujee, or subject of the Khurauj; and the law regard¬ 
ing it would be as follows. 

“The land of the Suwaud of Erauk is the property of its inhabitants. 
They may alienate it by sale and dispose of it as they please; for when 
the Imaum conquers a country by force of arms, if he permit the innabit- 
ants to remain on it, imposing the Khurauj on the 5 r lands and the Jizeeah 
on their heads, the land is the property of the inhabitants; and since it 
is their property, it is lawful for them to sell it, or to dispose of it as they 
choose.’’— Surauj-ool Vuhaul. 

The word Khurauj, and almost all the other revenue, judicial, and 
financial terms, remaining in use at this day in India, throw some light on 
the subject. La Khurauj (or as it is more generally written LacTcerage is 
one of those, and denotes a right in the sale, “without any impost.” The 

word is gljfa. If not subject to khurauj . Khurauj from gyj 

khurooj “to come out of,” or “be out,” Hebrew 31 D khuruj "coming 
out of a narrow place.”—Psalms xviii, verse 45. V 
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the meaning of the word Su’waud Jij- of Erauk, is “the lands 

of the province,” as the same author informs ns; adding, that this province 
is called Suwaud “on account of the verdure of its trees and of its cultiva¬ 
tion.” The Hebrews have ftp sud, also DiiO tudah, “land, the 
ground”. The word in the above quotation translated “property” is in the 

original milk, which in law signifies indefeasible right of property; 

and the word rendered “inhabitants” is in the original a hi, the 

import of which is simply that of dwelling, residing on the lands; as they 

- C - 

say, 4^0*11 ahl-ool-busrah, the inhabitants of Busrah. 

From this we see, that if the inhabitants of India were suffered to 
remain on their lands on paying the above impost, the right of property in 
the sovereign is gone at once; and if it was part.tioned among the conquerors, 
the alienation is equally complete. The question at issue, therefore, is 
shortened by one claim at least. But, in order to determine the other two 
claims, we must see what persons are meant by the ahl, who are thus vested 
with indefeasible right of property: for it may be said that these were the 
former 'proprietors of the soil, and that, by this settlement, is meant merely 
a confirmation of former rights. But that this is not the case, it is only- 
necessary to know that, by the Moohummudan law, when a Moohummudan 
army conquers a province by force of arms, every right and interest which 
the conquered inhabitants before possessed ceases and determines, by the 
very act of conquest: that the sovereign has, by law, the power even of 
carrying the conquered inhabitants into captivity, and reducing them to 
slavery, or of suffering them to remain free as Zimmees, as was done with 
the inhabitants of Erauk, abovementioned; or of removing the former 
inhabitants, and placing another people in it, as zimmees. By suffering 
tbo ahl, the inhabitants, however, to remain under the conditions required 
by law, viz., as zimmees, and to pay the khurauj and capitation tax, 
the property of the soil is established in them, not continued. 

But who are the ahl here spoken of? This is the only question now 
remaining: and I answer, it will appear that they aro those who cultivate 

the land. They, the cultivators, pay the khurauj, and are termed 
nibb-ool arz, or masters of the soil. This would be sufficiently apparent 
merely by attending to the circumstance above related, viz. that the Imaun, 
when he conquers an infidel province, has the power of removing the ahl or 
former inhabitants, and of placing another people in it as zimmees. 

« * » » • 

A' 

The truth is, that between the sovereign and the rubb-ool arz 

(who is properly the cultivator), no ono intervenes who is not a servant 
of the sovereign: and this servant receives his hire, not out«of the produce 
of the lands over which he is placed, but from the public treasury as is 
specially mentioned by every lawyer. 


On the whole, then, according to the Huneefeeah law, if a Moslem 
army conquered a non-Moslem province or kingdom by force of arms, and 
the conqueror chose to suffer the inhabitants to remain in it, his duty would 
be, either himself, or by commissioners (as Omr did in settling the khurauj 
of the province of Erauk), to partition the lands among them, and to fix the 
land-tax. Those who share in this partition are the proprietors of the soil 
for ever; and may not be disseised of it, without their consent, so long as 
they pay the land-tax. 

The above is the Moohummudan law on the question. I shall now 
notice a few historical facts connected with it. The reader must, however, 
avoid an error into which many have fallen, viz. that of confounding the 
law of the different sects of Moohummudans. The error is equally great, as 
quoting the law of France would be to prove the nature of tenures in Eng¬ 
land, because both the French and English are Christians, and the laws pi 
both nations have the same origin. 
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The Moohummudau law has been brought forward by the disputant® 
who favour the claim of the sovereign and of the cultivator, in support of 
their doctrine. The Edinburgh Reviewers think they have destroyed the 
opinion of Sir William Jones, and made that celebrated oriental scholar and 
lawyer hide liis diminished head, by quoting the law of the Slieeah Persian 
(on the authority of lbn Haukal and Sir William Ouseley), to prove that of 
the Soonnee Moghul. They are polite enough, indeed, to suggest an apology 
for Sir William Jones; but I will tell thorn that, on the subject of either 
Mooliummudan or Hindoo law, that amiable, philanthropic, and learned 
Judge, was less likely to bo misinformed than on any other point of oriental 
research; for it was, above all others, the chiefest object of his pursuit to 
mako himself master of tlieso codes; his highest ambition, as he everywhere 
tells his friends, to superintend the compilation of, and translate digests of 
Mooliummudan and Hindoo law for the use of the judges, “to enable them 
to control and to check the opinions of the native law officers,” which digests 
he declares to be “indispensable to tho due administration of justice to our 
Asiatic subjects;” and in his endeavour to attain this object he ultimately 
sacrificed his valuable life. 

***** 

Rut before 1 havo done with the Reviewers, 1 must take notice of 
another of their “proofs.” Shore Khan, before he usurped the throne of 
India, on the occasion of a dispute between him and his brothers about their 
father’s jageer , when it was proposed to partition it, replied “that there 
were no hereditary estates in India among Moohummudans, for that all lands 
belonged to the King, which lie disposed of at pleasure.” This tho Reviewers 
quote, leaving us to believe it the authority of tho India historian; while, 
in fact, it is nothing more than an anecdote, or at most the opinion of Shore 
himself, who though a very good soldier, was probably not a very profound 
constitutional lawyer. But this is not all. Tho land in dispute was a 
“jageer”-, which, in fact, by the Mooliummudan law is not hereditary: and 
besides, it so happened, that Shere’s opinion hero is liable to groat suspicion; 
lor he had himself privately got a grant of the -jageer from the king. He 
says, indeed, “that as ho himself had got a personal grant of his estate, his 
brothers were out of tho question; but lie would give Iris brother Soleyman 
a part of the money and moveables, according to law'.” 

It so happened in India, that there was infinitely more arable land 
than there were husbandmen to cultivate. The wants of the husbandman 
were few, those of the stato many. Tho interest of the sovereign was, 
therefore, greater to encourage cultivation, than of the cultivator to take the 
grant and to cultivate. Thus tho value of landed tenures in India being 
extremely small to tho ryot, they probably seldom became matter of dispute, 
or afforded much room for legislation. We ought, consequently, to expect to 
find in the law, and in the political, fiscal and financial regulations, handed 
down to us, more of the liaturo of encouragement from a landholder to 
cultivate tho soil, than of definition of lauded tenures so little valued. We 
accordingly see their wisest princes exert their utmost endeavours to protect 
the cultivatoi and to encourage cultivatiou. “Let the Amolguzzar,” says 
Akhar, "learn the character of every husbandman, and be the immediate 
protector of that class of our subjects. Let him endeavour to bring the waste 
lands into cultivation, and be careful that the arable lands are not neg¬ 
lected. Let him promote the cultivation of such articles as will produce 
general profit and utility; with a view to which he may allow some remission 
from tho goneral rate of collection. If a husbandman cultivate a less quan¬ 
tity of land than lie engaged for, but produces a good excuse, let it bo 
accepted. Let him (tho Amelguzzar) give no cause for disgust; but, on the 
contrary, let him (tho Amolguzzar) transact his business with each husband¬ 
man separately, and see that tho revenues are demanded and received with 
affability and complacency.” And again, “let him agree with the husband¬ 
man to bring his reuts himself, that thero may be no plea for employing 
informed-'ate mercenaries. When a husbandman brings his rent let him 
havo a receipt for it signed by the treasurer.” 

Where so much oncouragement was required to take lands and culti¬ 
vate them, we can hardly expect to see much on tho law of ejectments. 
But here we see nothing at all: and although the Moohummudan law, which 
declares the property of lands to vest in the cultivator, allows the sovereign 
to eject a cultivator who does not cultivate, and give his lands to another. 
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The very lirst poiut to be inquired into was the “claim to the soil,” 
the right of property in which was to be confirmed, not granted. Mr. Grant 
argued in favour of the right of government; Mr. Shore, that of the 

zumeendar. Lord Cornwallis despises all right, and fairly avows “that he 
thinks it unnecessary to enter into the discussion of the right to the 

sod.” But the very first resolution of government, framed by his lordship, 

bound him to make this inquiry; for it says, “resolved, that a new 

settlement be made with the actual proprietors of the soil,” &o. Now the 
act of parliament of 1784 completely recognizes the right of possession of 
the people, according to the law of India, and that their “tribute and 
rents” should be fixed agreeably to that law.” 


In Chancery-. Freeman versus Fairlie , reported in Moore’s Indian 
Appeal Cases, volume I, page 342. Judgment delivered by Lord 
Lyndhurst, Lord High Chancellor of Great Britain. 

“The first thing to be considered is, what was the state of landed 
property among the natives of India, when the English settlement was 
originally established in that country. I am speaking of the district of 
Calcutta. This is certainly involved in some obscurity; but there are two 
documents, which were referred to in the argument, that throw great light 
on the subject, and have contributed to remove almost all doubts from my 
mind with respect to it. 

These documents are, in the first place, the Regulations of 1793, 
distinguished by the name of the permanent Regulations. I think 
it is to be collected from those Regulations, that the proprietors 
of land in India had an absolute ownership and dominion of the 
soil; that the soil was not vested generally in the Sovereign; that the 
proprietors did not hold at the will of the Sovereign; but held the pro¬ 
perty as their own, with the power of disposing of it absolutely; and, if 
not disposed of, that it descended to their families. It is liable, indeed, 
to a tribute to the Government, but it appears that the tribute was not 
fixed, but was increased at the arbitrary will of the Government; and it 
appears further, that, if the tribute was not paid, Government had the 
power of taking possession of the lands for the purpose of obtaining payment. 
Stilt, notwithstanding these circumstances, and these charges, I think it is 
impossible to read those Regulations, which were prepared obviously with 
great caution and consideration, by persons well acquainted with the 
subject, and possessing every means of obtaining the most accurate infor¬ 
mation on it, and as far back ns the year 1793, without coming to the 
conclusions, that the Zemindars and Talookdars wore owners of the soil, 
subject only to a tribute, such as I have stated, to Government; and it 
was the objoct of those Regulations of the year 1793, to make that tribute 
which had been considered as dependent in its amount on the will of 
the governing power, fixed and permanent. But I do not rely morely on 
the Regulations of 1793. I look, secondly, at another series of documents,— 
the case submitted to the Svdder Dewanny Adawlut for their oniir'on,—and 
the documents which accompany that case and which were laid before me. 
Looking at those documents and opinions, which were referred to in the 
course of the argument, and considered as materials on which the parties 
relied, and which were annexed, I th'nk, to the certified opinion of Sir 
Edward Hyde East; and considering, with the best attention in my power, 
these napors, they confirm, most strongly, the opinion I should have derived 
from the permanent Regulations: namely, that the proprietors of the soil 
had a permanent interest in it at the time when the English established 
themselves in that settlement.” 


Col. J. MrNno (Besident at Travancore and Cochin ): Evidence before 
the Select Committee of the House of Commons on the A-flairs of 
the East India Company, printed in the Minutes of Evidence, 
volume VI, page 21. The question and the answer are given 
below: — 

"227. What wa3 tho tenure of land in this country; did the 
zemlndary system prevail?—The tenures are very various; :a ryotwar system 
prevails, in which the most absolute property in the soil is recognised.” 


1828 
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William Eeskine ; A History of India under Baber and Humayun, 
volume I, page 528 of the edition of 1854. 

“We have very imperfect means of knowing what were the taxes 
then levied. The chief revenue of the state has always in India been a 
kind of land-tax, which, in the fully settled and quiet provinces, was raised 
directly on the land: but where the country remained under its native 
chiefs, or was not fully subdued, was drawn by tho Emperor in the shape 
of an annual tribute. 

The rights of landed property were considerably different from those 
that prevail in tho west. There were two separate and legal rights in 
the land; that of the ryot or cultivator, who held it by hereditary suc¬ 
cession; and that of the government, which could justly claim a fixed 
share of the produce. Both of these wore permanent. 

We frequently see tho officers of tho army or government rewarded 
by jagirs or estates. But these jagirs were not like our territorial posses¬ 
sions or landed estates in Europe. Though the larger ones implied a 
jurisdiction both civil and criminal, very much resembling that enjoyed by 
the greater feudal chiefs during the middle ages, or by barons holding of 
the crown in Scotland down to the abolition of the heritable jurisdictions 
in the last century, yet thoir legal power over the land itself did not extend 
to a property in the soil, but to the exercise of all such rights as belonged 
to the government; for instance, that of levying the government’s share 
of the produce, and the government taxes. Though the Musulman con¬ 
querors claimed, in theory, an absolute right of property in the soil, the 
right was in practice restrained, in conformity with the ancient law and 
usuage, to some fixed portion of the produce collected from villages, or 
smnllor zemindars, or separate ryots. Their exactions were indeed often 
oppressively increased, but the ryot was rarely removed; and he considered 
the land as his by right, subject to the payment of a certain Bliare of 
the produce varying according to circumstances. The jagirdar or holder 
of the jagir, was properly, in Musulman times, merely an officer of 
government, and removablo at pleasure, except where the grant had been 
made hereditary. The term zemindar, or landholder, is applied by Musul¬ 
man writers not only to persons who held lands granted by the Crown, 
but even to the groat Hindu chiefs and rajas, who had possessed their 
lands unrestricted from tho remotest times; though the more powerful 
of these chiefs considered themselves as of right independent, and yielded 
obedience, not to a law, tho existence of which they denied, but to fear 
or the pressure of a superior force. India, in reality, was rathor a 
congeries of little states under one prince, than one regular and uniformly- 
governed kingdom. Many of the hill and frontier districts yielded little 
more than a nominal submission.” 


Despatch sent by the Madras Government to the Court of Directors 
dated 11 th October, 1855, quoted in S. Srinivasa Itaghavaiyan- 
gar's Memorandum on the Progress of the Madras Presidency 
During the Last Forty Years, page 187. 

“An exact and scientifically accurate classification, distinguishing all 
the minute variations of composition, quality and fertility of soil, is an 
operation of extreme difficulty in any country, even with all the aids that 
can be supplied by a high degree of scientific knowledge, accurate and 
practised observation, and a trustworthy agency. In this country, all these 
helps must in a great degree be wanting, and it is the more necessary 
that the Government should enter on tho undertaking in a liberal spirit; 
and if so entered on, the difficulties will almost wholly disappear. It must 
be remembered that the right of the Government is not a rent which 
consists of all the surplus produce, after paying the costs of cultivation 
and the profits of agricultural stock; but a land revenue only which ought, 
if possible, to be so lightly assessed as to leave a surplus or rent to the 
occupier, whether he in fact let the land to others or retain it in his 
own hands." 
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Letter from the Directors of the East, India Company to the Governor 
of Fort Ft. George , dated December 17, 1856, in reply to the above 
Despatch of the Madras Government: printed in B. Duff’s Economic 
History of India—Victorian Age, page 308. 

“The officers engaged in the duty of fixing the assessment should 
always bear in mind that as you have expressed it—‘the right of the 
Government is not a rent which consists of all the surplus produce after 
paying the cost of cultivation and the profits of the agricultural stocks, 
but a land revenue only, which ought, if possible, to he so lightly assessed 
as to have a surplus or rent to the occupier, whether he, in fact, let the 
land to others or retain it in his own hands.’ 

We are therefore of opinion that the assessment should he propor¬ 
tioned to the nett, and not to the gross produce.” 

J. S. Milt.: Memorandum of the Improvements in the Administration 
of India, quoted in Sir John Straehey’s India, Its Administration 
and. Progress, page 134. 

.“A large portion of the revenue of India consists of the rent of 
land. So far as this resource extends in any country, the public necessi¬ 
ties of the country mav be said to he provided for at no expense to 
the people at large. Where the original right of the state to the land 
of the country has been reserved, and its natural—but no more than its 
natural—rents made available to meet the public expenditure, the people 
may he said to he so far untnxed: because the government only takes 
from them as a tax wlmt they would otherwise have paid as rent to a 
private landlord.” 

flight Hon. ,T. Wilson: Financial Statement dated 18f/i February 
1860. printed in the Proceedings of the Legislative Council of 
India, Volume VI, pages 111-112. 

“But if we are about to call upon our fellow-subjects in Tndia to 
submit to some further contribution to the State, T may he permitted to point 
out how very small is the sum in the shape of taxes which they at present 
nav. 1 believe it to he undoubted that India, is, and will remain, tho 
lightest taxed country in the world, in proportion to the good Govern¬ 
ment which it enioys. Sir. the sum total of receipts for tho current year 
is £37,706.208. But that’ includes Land Be venue, which no one will 
deny can onlv he regarded as rent, the proprietary right of the Government 
to a share of the rent having never been disputed, and which, if not paid 
to the Government, would undoubtedly he paid to the zemindar or other 
proprietor:—it also includes the receipts from Opium, which in no sense 
can he called a tax:—it includes other receipts of a like kind, which on 
the whole amount to no less than 1128.678.235. The balance amounting to 
£9,027,973 can alone he termed taxation in the sense in which that term 
is used in Europe. The receipts from the Crown lands of England would 
certainly never he called taxes. This sum of £9.027.973 consists of Customs 
duties. Excise. Sayer, Abkaree. Moturplia. Trade Taxes, Salt; and Stamps. 
Strictly speaking, these are all the taxes now levied in Tndia. Tile popu¬ 
lation of British Tndia by the last return to Parliament was 132,292.000, 
giving an average of one shilling and four pence, or of little more than 
ten annas a head; while in England the rate ner head of taxation strictly 
speaking is £2-3 a head. Tn Tndia, even including Land Bevenue, the rate 
would be considerably under five shillings a head.” 

Bight Hon. Henby Fawcett; Manual of Political Economy, 1863, pane 

592 of the edition of 1907. 

“The British traders who first settled in that country found it 
governed by a great number of rulers, who owned the soil, and derived 
their revenue by making their subjects pay a rent or tax for permission 
to cultivate the land. The dominions of these native rulers were obtained 
by the English, either by annexation, or by conquest; and. consequently, our 
Government gradually became possessed of a great portion of the soil of 
Tndia, and could exercise over it the same rights of property as those 
which an English landlord exercises over his own estate. The Government 
in Tndia takes the place of individual landlords, and the cultivators of the 
soil rent their land from the Government instead of from private land- 
owners.” 


1666 


1868 


1860 


1863 
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Privy Council Appeal in Gunga Gobind Mundul and others versus The 
Collector of the Twenty-Pour Pergwnnahs and others, reported in 
Moore's Indian Appeal Cases, Volume XI, 1866-67. pages 369-362. 

“If, a,s the Government contend, these lands were rent-paying lands, 
the title of the Government was simply to the rent, the nature of which 
was that of a jnmma or tribute; and if the holders of these lands asserted 
then, or subsequently, a groundless claim to hold them free of rent, as 
La-khirnj, that claim would not destroy their proprietary right in the 
lands themselves, but simply subject their owners to liability to 
be sued in a resumption suit, the object of which is, not to obtain a 
forfeiture of the lands, but to have a decree against the alleged rent-free 
tenure, involving the measurement and assessment of the lands, and the 
liability of the person in possession, if he wishes to retain possession, to 
pay the revenue so assessed. 

* * # * * 

Supposing that, on the extinction of the title of a person having 
a limited interest, a right to enter might arise in favour of a remainder¬ 
man or a reversioner, the present case has no resemblance to that. Tlio 
interest of the person in possession is not limited but au absolute interest; 
the title to the lands is one inheritance, the title to the khira.j or rent 
is another. Though these lands are treated as part of the khas mehals, 
yet there is no proof in this case of any rolation of landlord and tenant 
ever existing between Johnson and the Government. 

# * # # * 

In the Civil Court, the title of the Collector to sue was put upon 
the ground of tho relation of landlord and tenant; and of the right of 
the landlord to sue in order to protect his tenant, and to assert his title 
as landlord. But such is not the real relation between the parties which 

the evidence discloses. Prince Gholam took, by conveyance, from Brown; 

he states his title to have been derivative from Johnson, who conveyed to 
Green, who conveyed to Brown, who conveyed to the Prince a title to tho 
absolute ownership never interrupted. 

There is no relation of landlord and tenant in such a caso between 

the Government and the owner of the lands, who is the landlord and not 

a Ryot. Tho Government has a title to the rent or jnmma. By whatever 
name it he called, the right and title is to the rent substantially; it does 
not include a right to the possession of the lands, though such a right 
might arise by forfeiture, or extinction of the ownership.” 

lB 70 SJ,. George Campbkt.t.. x.o.s.i, m.i\ (Chief Commissioner of the Central 

Provinces of Indio): The Tenure, of land in India, published in 
Cobdcn Club Essays, Systems of Band, Tenure, ill Various Countries, 
jHiges 126 and 130 of the. Edition of 1876: — 

“The long-disputed question, whether private property in land existed 
in India before the British rule, is one which can never be satisfactorily 
settled because it is, like many disputed matters, principally a question of 
the meaning to he applied to words. Those who deny the existence of 
this property mean property in one sense; those who affirm its existence 
mean property in another sense. Wo arc too apt to forget that property 
in land, as a transferable mercantile commodity absolutely owned and 
passing from hand to hand like any chattel, is not an ancient institution, 
hut a modern development, reached only in a few very advanced coun- 
, tries, tn the greater part of the world the right of cultivating particular 

portions of tho earth is rather a privilege than a property; a privilege 
first of a whole people, then of a particular tribe or a particular village 
community, and, finally, of particular individuals of the community. In 
this last stage the land is partitioned off to those individuals as a matter 
of mutual convenience, hut not in unconditional property ; it long remains 
subject to certain conditions and to reversionary interests of the community, 
which prevent its uncontrolled alienation, and attach to it certain common 
rights and common burdens. 

• * # * « 

This is certain, that in modern times, and indeed for centuries past, 
the share taken has been so large as to be no mere tax, but substantially 
to absprb the rent. It has amounted, in fact, to a customary rent raised 
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to the highest point to which it can be raised without causing the people 
to emigrate or rebel, and so defeating its own end. Jt seems to me that 
the distinction between a tax and a rent is merely a matter of amount; 
and that if a land tax is so high as to absorb the rent, it becomes in 
fact rent. In this view the State in India may bo considered to have been 
the superior proprietor, in the same sense as any other proprietor who 
is entitled to receive customary rents, but does not cultivate or manage 
the land.” 


Prion Council Appeal in- The Collector of Trichinopoly versus Lekkamani 1874 
mid others, reported in Maephersun's Law Reports—Indian Appeals, 

Vol. 1, 1873-74, 2 'oyes 306-309 .-—-Judgment delivered by The liiyht 
lion, ,Sir llarnes Peacock. 

‘‘Laying out of consideration for the present the words of the pream¬ 
ble, which form no part of the enactment of the Regulation (see lhcarris 
on Statutes, p. 655), it is clear that the affirmative words of the 2nd 
sect. ‘ That, in consequence of the assessment the proprietary right of 
the soil shall become vested in the zemindars, &c.,’ did not either give to 
or take away from the former owners of lands not permanently assessed 
any rights which they then had. It merely vested in all zomindars an 
hereditary right at a fixed revenue upon the conclusion of the permanent 
assessment with them. It is a maxim Unit affirmative words in a statute 
without any negative expressed or implied do not take away an existing 
right (see Coke’s 2nd Institute, p. 200; Dwarris on Statutes, p. 637). There 
are no words declaring that no proprietary right then existed, or should 
thereafter be deemed to exist, except in Government, in any lands not 
permanently sottlod; and in their Lordships’ opinion it was not the inten¬ 
tion of the Legislature to puss such an enactment. 

The words ‘proprietors of laud,’ as used both in the llengal Code 
of 1793, and in the Madras Code of 1802, have a technical signification (see 
the definition in llengal Keg. VIII. of 1793, sects. 5, 6, and 7; und Reg. 

XXVII. of 1802, Madras Code, sect. 2). They refer to ‘‘zemindars, indepen¬ 
dent talookdurs, and others who pay the revenue assessed upon their estates 
immediately to Government;” and the words ‘proprietary possession,’ 
as used in the recital of ltog. XXV. of 1802, must also be read in a similar 
sense as meaning the possession and l ights of a proprietor in tlio technical 
sense in which that word is used, viz., the poison who pays the rovenuc 
immediately to Government. (See Reg. I. of the Madras Code, sections 14 
and 16.) 

There are frequently many valuable tenures existing between the 
zeniinder and the ryots, or actual cultivators of the land. If the Regs. 

XXV. and XXXI. of 1802 were to lie read in the sense contended for on 
the part of tlio Collector Appellant they would have the effect of vesting 
in Government, not only all hereditary estates, but all subtenures, whether 
for life or otherwise, and whether creatod by the native Governments before 
tho territories came under the Government of the Rust India Company or 
not. 


The object of the lleg. XXXI. of 1802 was morely Llie protection of 
the revenue from invalid lakiraj grants, and to provide for the mode 
of trying the validity of tho titles of persons claiming to hold their lauds 
exempt from tlio payment of revenue; it was not intended to confer upon 
Government any title which did not then exist. The words “alienations 
of land” referred not to mere transfers from one proprietor to another, 
but to grants for holding lands exompt from the payment of- revenue. It 
is clear that tho Regulation never intended to assert that, according to 
the usages of the couutry, there was no private right to lands; for, in 
rendoring valid all lakiraj grants made prior to a certain date, and declar¬ 
ing that the holders should continue to 'enjoy tho same free from the 
payment of revenue, there was this proviso, that the lands had not 
escheated to the State since those dates." 
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Extracts from certain minutes recorded in 1875 and published in an 
Appendix to the Report of Indian Famine Commission of 1880, 
pages 134 to 146. 

Six - Louis Mallet : A minute, dated 3rd February. 

“Mr; James Mill, in his evidence before a Select Committee ill 
1831, speaks of the rent of land in India having always been considered 
the property of Government. 

In a return to the House of Commons in 1857, on Indian Land 
Tenures, signed by Mr. John S. Mill, I find the following general state¬ 
ment:— 

“Land throughout India is generally private property, subject to 
the payment of revenue, the mode and system of assessment differing 
materially in various parts.” 

On the occasion to which I have already referred, viz., the corre¬ 
spondence with Madras in 1856, the Court of Directors emphatically repu¬ 
diated the doctrine of State proprietorship, and affirmed the principle that 
the assessment was revenue and not rent; the revenue being levied upon 
rent, as the most convenient and customary way of raising the necessary 
taxation, which in a self-contained country, possessed of vast undeveloped 
agricultural resources, is perhaps the soundest, simplest, and justest of all 
fiscal systems. 

Sir C. Wood in 1864, reaffirmed this principle, but went beyond tlio 
Court, by fixing the rate of assessment at 50 per cent, of the not pro¬ 
duce, fully recognizing, however, that this was merely a general rule, and 
that in practice the greatest possible latitude must be given. 

The principle thus established appears to rest, then, upon a solid, 
scientific ground; but launched, as it necessarily was, in language and 
under circumstances which really almost reduced it to an abstract proposi¬ 
tion (for the application of the principle was entirely left to the judgment 
of the Settlement Officers, and the tasks given them altogether beyond the 
power of any human beings to discharge, except in the roughest manner), 
one cannot wonder that the whole administration has drifted into the chaos 
in which these papers show it now to be. 

One is tempted to ask if rent—economic rent, pure and simple—is 
ulone to be taxed, why, instead of the costly, cumbrous, capricious, and 
when all is said, most ineffectual settlement system, we cannot leave the 
assessments to take care of themselves, and take whatever percentage on 
the rental of the land we want, wherever we find it. I can only suppose 
that the answer would be, that in truth the 50 per cent, of the net produce 
has been a mere paper instruction, a fiction which has had very little 
to do with the actual facts of the administration, and that in practice 
the rates levied have, often absorbed the whole rental, and not infrequently, 
I suspect, encroached on profits also. 

But to return to my narrative of inconsistencies on the part of the 
Home Government." 

I have referred to the instructions of 1854 and 1864, as regards 
Madras. In the year 1861, proposals were made by the Government of 
India for the redemption of the land revenue. These were not entertained, 
but I mention them as showing that hero again that Government at all 
events proceeded on the theory of rent and not revenue, and in the 
policy put forward, although still in abeyance, by the Home Government 
so late as 1865, the general principle of which appears to be that a 
permanent settlement, after revision, might he made on estates in which 
the actual cultivation amounts to 80 per cent, of the cultivable area. 
This is a return to the order of ideas which prevailed in Lord Corn¬ 
wallis’s day. 

I do not wish, on this occasion, to discuss the question of principles 
which lies at the root of this controversy, because I am veil aware that 
it is one which every one connected with tho Government of India regards 
with extreme aversion, and also because it is quite unnecessary for me to 
state my absolute disbelief in the success of any experiment of Government 
on a large scale, founded on communistic principles. That even worse 
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results than those which are apparent, have not followed tile partial 
assumption of the function of proprietor by the State in India is, i sus¬ 
pect, owing to the constant compromises which have been made, and the 
alternating influence of the counter current of opinion and policy in favour 
of private rights. 

***** 

If it is argued that it is of no practical use to arrive at, and act 
upon, a definite principle in this matter of land revenue, and that, so 
long as we obtain our money, it is idle to dispute as to the terms employ¬ 
ed in raising it,—I answer, that this indifference to accurate thought and 
expression has been, and is, a source of the greatest 'possible difficulty. 1 
will take, as an instance, the Permanent Settlement in Bengal. Is it not 
notorious that the absence of any careful distinction between rent and 
revenue has led to the claim, still held by. many of our highest authori¬ 
ties to be incontestable, to an immunity from all new taxation on the 
part of landholders? The solution of this difficulty is becoming every 
year a question of greater political importance, and may become a source 
of much political danger. 

The close connection between the system of land tenure prevailing in 
a country, and the condition of its population, will, I imagine, be generally 
admitted. In India, where agriculture is the principal, and indeed the 
only, industry on a scale large enough to make it a national characteristic, 
it seems to me that the conditions on which the land is held must he 
an object of primary and paramount importance. 

Whatever opinions may be held as to the principles of land tenure, 
eortaiu facts are, I think, apparent. 

On the one hand, we see a system which sweeps into the coffers of 
the State 50 per cent, or more of the net produce of the soil, thus diverting 
a fund which, in countries where private property is absolute, would, to 
a great extent, find its way hack again into channels of agricultural im¬ 
provement. 

But the amount of produce thus diverted is not only large—it is 
also uncertain. The percentage itself is uncertain, varying with the views 
of successive governments, and the amount actually assessed, even within 
the prescribed limits, is uncertain, varying with the accidents of seasons, 
with the character of the cultivators, and with the judgment and knowledge 
Npf the Settlement service. 

Whether the Government or the assessor loans to the side of indul¬ 
gence or to that of severity, all the consequences of uncertainty are equally 
involved. What those consequences are likely to be it is needless to* 
enumerate. It is enough to say that security and permanence are the 
essential conditions of productive energy.” 

Sir G. Campbell : A minute, dated 25 th February. 

“I. do not see that much can come of further stirring the vexed 
question whether the money taken by Government from the land in India, 
is revonue or rent. It is more a question of words than of anything else. 
We now take as nearly as we can half the rent of lands not permanently 
settled, and whether we call that half rent, revenue or rent, the fact 
is the same. 

The term net produce, as used by the Indian revenue officers, is synony¬ 
mous with rent. It is only in regard to lands where the same man is both 
owner and occupier that the term is used, because there is no actual rent, 
and under the form of net profits the attempt is made to ascertain what 
would be the rent if the land were rented. 

I apprehend that now-a-days, in most parts of India, there is sonic 
land rented either under customary rents or competition rents sufficient 
to give some index to the rent rates actually prevailing. I rather fear 
that the Madras Settlement Department are carrying on the attempt, long 
ago abandoned in Northern India, to ascertain the net profit or rent, by 
calculating the gross produce and the expenses of cultivating, and thence 
deducing the net profit. I am much convinced that any attempt to do 
anything of the kind is quite hopeless. If there is no rent to take as an 
example, we must arrive at rent rates by some rule of thumb process.” 


1876 
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18?S 'Sir Henry Montgomery: A minute, dated 4 th March. 

“It seems to me unlikely to lead to any practical advantage to enter 
on tiie vexed question of revenue and rent. Volumes have been written on 
the subject during the past century, and I doubt whether the advocate of 
either side has been persuaded by the arguments of his opponent.” 

1876 Sir Krskine Perry: .4 minute, dated 8th March. 

“With respect to Sir Louis Mallet’s paper, I would venture to suggest 
that speculations as to whether the Government demand from the land 
amounts to rent or revenue belong to the class of what the French call 
speculations oisives. 

Government in India has always assumed a right to take what it 
chooses, and the amount claimed as its due has for the last 3,000 years 
varied between such wide limits as one-fourth and one-twellth of the gross 
produce. In the former case, the amount would bo on certain soils rout, 
in the latter, it would be only revenue. In the Madras Presidency, up to 
'cry recont times (and perhaps even now), the assessment on the poor 
lands amounts to a rack-rent and this is shown by the cultivator ceasing 
to cultivate land when lie finds he can obtain no profit from it beyond the 
expense of production. 

The 50 per cent, of net profits is stated by Sir Charles Wood, in his 
Despatch of 1864, to bo equivalent to half rent, but in practice I appre¬ 
hend in Madras no nice calculation is ever made, but the care of the 
Collector or Settlement Officer is directed towards making the assessment 
on each field moderate.” 

1*67 Sir H. Maine: A tniiwte, dated 13 th March. 

“I concur with Sir George Campbell in considering that the question 
raised by Sir Louis Mallet’s Memorandum is in the main a question of 
words, but I do not altogether agree with Sir Evskine Perry that for that 
reason it is a “speculation oisive." Since I kavo had any knowledge of 
India, nothing has seemed to me more remarkable than the degree in 
which the ideas of the Indian Government, and consequently the fortunes 
of the Indian population, have been affected by what I regard as ques¬ 
tions of words, questions, namely, as to the words descriptive of Western 
phenomena which can properly bo used of Eastern facts and institutions. 

1 suppose, with Sir Henry Montgomery, that whole volumes have oeen written 
on the point whether the revenue habitually derived by Oriental Govern- 
Inents from land is bost described in European phraseology as rent or tax. 
And a scarcely smallor bulk of printed paper has been covered with dis¬ 
sertations on the protected hereditary tenancy of the East; one set of 
disputants affirming and the other denying that it can be reconciled with 
+ lie Western conception of ownership; one drawing the inference that it 
ought to be encouraged, tbo other that it ought to be discouraged Or abolished. 
Of course, I do not mean to say that questions of substance are not con¬ 
stantly agitated in these controversies, hut they seem to me to have a 
tendency to go frequently astray and to loso themselves in questions of words. 

It’ it is absolutely necessary to answer the question whether the 
land revenue taken from time immemorial by Eastern Governments is or is 
not rent, I imagine that the answer must be in the negative. It seems to 
me incredible that any Government, since the beginning of history, should 
have taken the exact economic rent of the territory occupied by its sub¬ 
jects. In order to obtain this, a Government must have put up the soil 
in parcels to competition, without recognizing any hereditary light in any 
one person which entitled him to he preferred to another person who 
bid higher for the occupation. No evidence of any such system exists; 
some ]ireferential rights, whether they can or cannot be called ownership, 
have always beeu acknowledged. But unquestionably Oriental Governments 
have occasionally absorbed all but the whole of the fund from which rent 
would come under a system of the Wostern type, and indeed have probably 
gone further every now and then, and have encroached on the scanty capital of 
the cultivators. L do not know how far the remarkable investigations of 
Mr. Edward Thomas, the eminent. Indian antiquarian, on the financial 
resources of the Moghul Empire, have attracted notice. There appears to 



he documentary evidence, trustworthy within no very wide limits, that, out 
of the total revenue which the Moghul Emperors, at the end of the 17th 
century, took from a territory roughly corresponding to the present British 
Indian Empire, extending rather farther to the north-west and not quite 
so far to the south, the portion answering to our land revenue, amounted 
to no less than 35 millions sterling. As Tndia was certainly not more 
prosperous in the 17th than in the 19th century, these prodigious figures ire 
only intelligible on the assumption that the whole, and occasionally more 
than the whole, of the fund under other circumstances available for rent 
was exhausted. Whether they are entitled to absolute credit or not, they 
are probably quite accurate enough to indicate the character of the system 
of land revenue which the English inherited from their Mahometan pre¬ 
decessors. 

The considerations which led a certain school of Anglo-Tndian func¬ 
tionaries, and a certain number of English theorists on Tndia, to speak 
of the Indian land revenue as rent, and of the power in virtue of which 
it is taken as ownership, may he understood, as it seems to me, readily 
enough. These terms did really express to an English ear, better than 
any others, the nature of the right which was exercised by Indian Govern¬ 
ments. The morality current in England did not forbid the exaction of 
an extreme rent from a tenant, just as the morality current in Tndia did 
not forbid the exaction of excessive contributions from a subject- 
in virtue of the land which he occupier!. Again, as Mr. J. S. Mill 
pointed out, the direct effects of payments, of land revenue, and of pay¬ 
ments of rents, on the general mass of cultivators are precisely the same. 
So long as the occupier of land must make over a portion of the produce 
raised by his labour and capital to somebody else, it does not directly concern 
him whether the transfer is made under the name of rent or under the 
name of revenue. No doubt the indirect results of the Eastern and of 
the Western systems are extromelv different. Under the former the whole 
class, which consists of receivers of rent, either does not exist or is reduced 
to comparative insignificance, and from this many important economical 
and political consequences follow. Neverthe'ess. we must he hist even to 
systems which exact excessive contributions from the land. He would he 
a hold man who asserted that an enlightened government putting on the 
land taxation so heavy as virtually to extinguish the landed proprietary, 
hut snending the produce of taxation wisely according to its lights, would 
have been a curse to the Ireland of 150 years since. Where you have great 
scarcity of capital, a spendthrift proprietary, and a religious system which 
actively encourages an inordinate growth of population, there is still some¬ 
thing to he said for the fiscal rights of the State as against the privileges 
of ownership. 

The rival theory that the Indian land revenue is a tax. is so far 
more correct that we in Western Europe have agreed to apply the wovd 
“tax” to every exaction of the State from persons recognized as owners, 
and the English Government has never pushed taxation so far as to ohlii el¬ 
ate ownership. The chief objection to the word appears to me to he that 
it carries with it associations with the land tax. which in all European 
countries is only one tax among many, and which is especially light in 
England. The Indian malcontents who visit this country have discovered 
the advantage given to them by this association, and dwell rnioii no topic 
more-constantly than the enormity of the Indian land tax. Tt is certainly 
unfortunate, hut the lighter our assessments of land revenue become, the 
more does the land revenue come to resemble a land .tax, and the more 
plausible are the arguments against it. 

Tt is much to he wished that questions whether tho land revenue is 
ront or tax, and inferences from one view or tho other, would give wav 
to unbiassed inquiries whether the heavy or permanent assessments, which 
Generally go with the theory of rent, or the light assessments, which are 
usually "associated with the tax theory, do most to improve the moral ami 
material condition of the great mass of the population. Even a superficial 
observer, whose eye has once been struck by the extraordinary difference 
between the miserable cultivators of Lower Bengal and the prosperous 
peasantry of Madras and Bombay, cannot shake off a suspicion that some 
theory or set of preconceived opinions prevents our ascertaining, as a 
matter of fact, what is the agrarian system which does most for the happi¬ 
ness of the people of India. 
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There have doubtless been a series of compromises on the subject 
of revenue, as Sir Louis Mallet observes, during the whole period of the 
British government of India. But T must enter my protest against describing 
them us a struggle between “communism” and the recognition of private 
rights. We often hear all resistance to the abolition of protected tenancy stig¬ 
matised in Tndia as socialistic, and all vindication of the rights of the State 
to land revenue denounced as communistic. But the application of- very 
modern words to very ancient things, which is always of doubtful propriety 
in many ways, has a tendency to effect a dangerous reversal of the burden 
of proof. He who in India wishes greatly to diminish the land revenue 
and to extinguish co-ownership and protected tenancy, is not on the Con¬ 
servative but on the ultra-lladical side, and must be listened to with all 
the reserve demanded bv the arguments of those who would put an end to 
institutions of enormous antiquity, bound up with the whole mechanism 
of government and society.” 

1876 Sir BaRtlf. Fiif.kk: A minute. dated 10 th April. 

“I think the discussion raised by Sir Louis Mallet is a very useful 
and practically important one. But a good deal of the difficulty lie, and T 
may add others, find “in recognizing any common understanding between 
local authorities as to the relation of Government to the occupiers of the 
soil,” seems to me due to the want of accurate definition of the sources of 
public income which we are discussing. 

We talk of “land tax.” “land assessment.” Ac., without recollecting 
that the land revenue of Tndia, or of almost any district in India, generally 
includes specimens of almost every conceivable form of income, public or 
private, which can be derived from land, or from what we in England call 
roal property. 

First, there are variations in the proportion of the produce of the 
land which the State exacts, as we shall see if we note a few of the best 
known classes of such income from land in India: — 

1. A true land tax. accurately fixed acooiding to known rules at 

a certain proportion of the true rent or annual value of the 
land. 

2. .4 land tax fixed more or lass arbitrarily, ami absorbing a vary¬ 

ing proportion of such rent. 

Sometimes such a tax is fixed,-— 

(a) Tn permanence. Tn such oases the proportion of rout absorbed 

must vary greatly and for ever; because, while tho amount 
of tax is fixed, the elements which affect the true rent are 
perpetually varying. 

Sometimes the tax is fixed,— 

(b) Only for a limited term of years, in which case the variations 

from a real land tax will be smaller and less permanent. 

Sometimes the tax is fixed.— 

(e) From year to year, in which case it might, theoretically, be 
made to correspond to the true land tax, but in practice, 
for very obvious reasons, it never does so. 

.1. A (fuit rent , or acknowledgment of ownership, or superiority of 
tenure, or sovereignty, in a great variety of forms, as tributes 
or fees, or reduced rent, such as we in England know ns 
quit rent, chief rent. feu. compensation for heriots. i fro. 

4. A fidl rent, leaving nothing to tho cultivator but the .wages of 
his labour and the interest on his capital. 

H. A rent , and something more. Sometimes trenching on the wages 
of labour or the profits of capital ; sometimes the tax-receiver 
supplies a share of the capital, and takes interest for it. 

The reader of much of the literature relating to fndian land revenue 
would suppose that it came for the most part, or at least very frequently, 
under Class T. as a true land tax. But with the exception of a very few 
localities, almost infinitesimally small in proportion to the total area which 
pays land revenue in Tndia. such a true land fox is practically unknown. 



I can only at present call to mind a few scattered properties in the 
Presidency towns and a few villages or small clusters of villages where a 
true land tax is paid to Government. 

The greater portion of Indian land revenue comes under Glass 11., a 
land tax fixed more or less arbitrarily , and absorbing a varying proportion 
of rent. Most of the Bengal land revenue would fall under Subdivision (a) 
of Class 11.; all three classes (a), (b), (c), will be found in Madras; (b) gen¬ 
erally in the Punjab, Bombay, the North-West Provinces, and Central 
India, with some instances of (c), which is also the subdivision under which 
the land revenues of Burmah and of most Native States would fall. A few 
specimens of (c) will be found everywhere, especially in the wilder and least 
settled tracts. 

Class III., a quit rent, will be found frequently in Bombay and in 
Native States, under such terms as “chout,” “salamee," “molcassa,” Ac. 

Class IV., a full rent, is not often recognizable like the others by the 
terms of the engagement between Government and the persons paying land 
revenue; but anyone who will take the trouble of going carefudy into the 
subject will be able to satisfy himself that the State often takes a full rent, 

oven when it professes and believes itself to bo taking a mere land tax 

or share of that rent, under Classes 1. or II. Indeed, 1 havo known many 
instances of lands nominally held under Class III., at what was intended 
to bo light quit rents, abandoned because, through change of prices and 
other circumstances, the owner found that the Government demand absorbed 
more than the full rent. 

It might seem almost impossible that the Government demand should 
ever amount to what is defined as Class V. (rent and something more), but m 
my early years, when assessments were high and prices low, I often met 
with wholo districts in the Deccan where the cultivator could not pay the 
Government demand without trenching on his own wages as labourer, to 
the extont of his having less for himself than a hired labourer would re¬ 
quire, and where the capital was more or less irregularly supplied by Gov¬ 

ernment advances (tuccavee, Ac.) for which interest was cnarged by the 
State. Instances of this kind may now be comparatively rare, but I am 
satisfied I could produce a few in most provinces. 

Let us note, also, that though the demand of the English Govern¬ 
ment is generally a money sum charged for a specified area, either ascer¬ 
tained or estimated, this is not always the case; and in many wild outlying 
tracts of British India, in parts of Burmah, and very frequently in Native 
States, the Government demand is still taken by a share of the gross pro¬ 
duce in kind, or by such devices as poll taxes, house taxes, taxes on the 
plough, pair of bullocks, billhook, or hatchet. In all such cases it is of 
course impossible to say how much of tho true rent the Government demand 
absorbs. 

Secondly, there is infinite variety in the class of persons connected with 
the land who are required to pay the Government demand. For 
example: — 

1. Sometimes the demand is from the sovereign or quasi-sovereign. 
When he is a great chief or ruler the demand will probably appear under 
a separate heading as tribute of some kind; but many of the Indian sove¬ 
reignties or quasi-sovereignties are smaller than the smallest of our 
European petty states, and in many of our remoter and less settled pro¬ 
vinces, and oven in some very old and well settled and civilized provinces, 
like Kattywar, it will be found that our Government, and still more 
frequently a Native State, takes a very small sum from a very small chief 
and credits it to “land revenue,”' though the podtical status of the payer 
is really that of a chief, managing his own estate despotically and inde¬ 
pendent of our laws, and himself levying taxes from the owners or occupiers 
of land. 

2. Still oftener, it will be found that Government deals with a 
great landholder, who does not assert any right of personal property in 
the estates for which he pays the Government demand. Numerous instances 
of this kind will be found in parts of Bengal, Madras and elsewhere. 

3. Government often deals with a head man more or less improvised 
by our settlements as the payer of the Government demand, on behalf of all 
sorts of persons liable within a fixed area. Such are head men under various 
names, “talukdars,” “lumberdars,” “malguzars,” Ac., Ac. 

11-8 



Sometimes these men hold their position by ancient custom, hut 
very frequently they are the creatures of their own recent settlements, de¬ 
vised to save time and trouble in ascertaining who ought to pay to Govern¬ 
ment and how much, and they are fertile causes of every kind of confusion 
arid. oppression. 

4. Tho Government demand is sometimes paid, according to fixed 
custom by co-sharers in the produce of a given area, specimens of tins 
mode of levying tho Government demand may be found under various names 
fbaghdarec, Ac.) in various parts ol India, and sometimes the system is 
very ancient. 

5. The Government demand is often paid by the real landowner, the 
mail who is acknowledged by law or custom as the proprietor of the soil, 
with a right to let or soil it. 

6. The Government demand is often paid by the cultivator, wh> 
claims no right of ownership in the land and cannot by custom or law 
complain if at the end of a season his land is taken from him and given to 
anotner to cultivate. (Gut 1 may notice that, even where this liability is 
most unhesitatingly admitted in terms, the enforcement of the right of 
ejectment would be looked on as a great hardship.; 

Now, 1 believe that most of these variations in the persons from 
whom the Government demand is leviable could be found even where such 
want of uniformity would be least suspected, say, for instance, in the 
parts of Bengal under a permanent settlement. Gut it is clear that, as 
long as these variations exist, it is hopeless to expect “any kind of common 
understanding or agreement between the local authorities as the relation 
of Government to the occupiers of the soil” throughout the whole ot 
India. 

Again, thirdly, if we look to any given area, not smaller than that 
of a village, it will be found that different parts of the urea contribute to 
the Government exchequer in very different proportions. These will almost 
invariably be,— 

1. Rent-and-tax-free lands (“inam,” “niafi,” Ac.), the grants of 

former sovereigns and landholders to court favourites, priests, 
Ac. In some parts of the country, as in Guzurat, the quan¬ 
tity of such land is largely increased by lands the freedom of 
which from assessment has been purchased, or got by a kind 
ot mortgage, in consideration of sums of money advanced to 
the principal landholders in troublous times, and the freedom 
from assessment has been so long recognized by usage that 
it has become a legal tit.e (“vechan,” “gcran,” Ac.). 

2. There are lands held rent-or-assessmeut-free in consideration of 

service (“chakri mam," “jon inain,” Ac.), in many parts 
of the country overy village artisau and official has a slip 
of land so held more or less ront-and-tax-lreo. 

3. There are lands paid lor in money or in kind, and under various 

tenures, more or less indicating absolute proprietorship, with 
rents or assessments often varying according to the more or 
less absolute character of the property (oopuri, mirasi, gut- 
koli, Ac., Ac.) 

4. The assessment is often more or loss hoavy, according to the caste 

of the cultivator; in some parts of the country the lower, 
or wilder castes pay more, in some they pay less, than ordinary 
cultivators, according to the degree in which thoy are dreaded 
from their numbers and lawless habits, or considered con¬ 
venient subjects for heavy taxation. The priestly and soldier 
classes are apt everywhere to got off easily. 

***** 

What, then, are the lessons'doducible from the facte stated Y 

1. That the Indian land revenue is rarely, if ever, a true land tax, 
or capable of being converted into a true land tax, except by an inquiry 
much more tedious and dotailed than has ever yet been undertaken, to as¬ 
certain the true rent, and the person who pays it, and also the person who 
enjoys it, and who would have to pay the land tax when fixed. 
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2. That such a process of limiting the Government demand to a 
true land tax would certainly greatly reduce the land revenue in most 
[iarts of India, and, if the system were uniformly carried out, would as 
certainly involve logically an increase in the demand on many -estates 
under the permanent settlement. 

3. That the Indian land revenue is made up of a great variety 
of forms of income from land, and that such varieties may be traced, not 
here and there, as exceptional relics of extinct systems, but everywhere 
throughout India, so that the land revenue resembles in no way our English 
land tax, but rather the income of some great landed proprietor, such as the 
Duchy of Cornwall, or any of the old landed aristocracy, on whose rent 
roll may be found all kinds of forms of income from land, houses, mines, 
Waters, &c. 

4. That the rules as to what shall be lev-ed as land assessment in 
India, and from whom, depend in most cases upon custom, and very rarely 
cn enactment by statute, the statute, where one exists, presupposing what 
is called “a settlement,” one part of which is an inquiry into all rights 
and liabilities connected with land. This inquiry has been sometimes system¬ 
atic and exhaustive, but it has been often very hasty and superficial, and 
on immense amount of wrong-doing and confusion has been, and is, the result 
of its imperfection. 

5. That the process required to correct this imperfection is,— 

(a) Careful inquiry and record of facts connected with land, its 

produce, &c., the customary rights and liabilities attach- 
ing to it; 

(b) A raising or lowering of the Government demand, so as to 

make it easily payable by the person liable for its payment 
to Government, according to the usual custom of the 
country. 

In doing this, custom and past usage are mainly to be consulted. It 
cannot possibly be done, at any rate for many years to come by statutes re¬ 
gulating the payment by fixed rules which give an invariable proportion 
of the rent to Government. The true rent must be first ascertained, and 
this wo rarely know at present, nor is it easy of ascertainment. The process 
must in fact resemble not so much the assessment of a land tax in England, 
as the careful nursing of a neglected estate by a gcod land agent, and the 
mode of doing this will necessarily vary greatly, not only as the manage¬ 
ment of a good agent in England varies from that required in Scotland or 
Ireland, but as the management of a Hungarian, Polish, Wallachian, or 
Spanish land agent would vary from that of an agent in Great Britain, 
France, or Germany.” 

Sir Lotus Mallet : A minute, dated 12f/i April. 

"One effect of the present attitude of indifference assumed by the 
Government on this question, of itself no slight evil, is that while, unless I 
am much mistaken, the land revenue has not become such a vital Imperial 
resource that the provincial redistribution of it which would be inevitable 
in any scheme of federation would be an almost insuperable obstacle to 
such an experiment, the facilities which it affords indispose those engaged in 
the work of governing to look at all in the direction of the financial reforms, 
which are, as it seems to me, the necessary condition of a policy of centra¬ 
lisation and unification. For, if this policy bo pursued, the day must 
come, and ought not to he distant, when, even with a people so helpless and 
so silent, there must he somo recognition of the duty of redistributing the 
fiscal burdens of the people in the several provinces with a greater regard to 
equality. When that day arrives the question of revenue and rent will not 
be a ‘‘speculation oisive.” 

• • • * • 

The function of rent is to restrain the undue pressure of population 
on the soil. The presence of rent is the result of the demand for land 
pressing on the supply. To take the rent and divide it among the whole 
population, which is done when it is substituted for taxes, is to counteract 
and neutralize the operation of the law of supply and demand, by stimulat¬ 
ing the demand anew without increasing the supply, and tends directly to 
a progressive pauperization of the community. 
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For these reasons, without disturbing past settlements, which we can¬ 
not afford to do, and cannot now do without gratuitous fiscal sacrifices, 
I shall rejoice to see a limit placed on future assessments, with a view to 
which the renunciation of the theory of State landlordism, would be the 
most effectual step. In speculating on its future resources, I should like 
to see the Government steadily putting rent out of view, as only liable 

to taxation in common with other forms of property. 

• * 
***** 

Under a system of State proprietorship, the tendency certainly is to 
stimulate and concentrate population, and to increase the demands on 
the soil of a particular district or country until there is hardly a potato, 
or a spoonful of rice, loft to divide. Under the system of private ownership 
the tendency certainly is to restrict, to deter, to disperse, and in the last 
resort to extinguish by oviction and expatriation the surplus growth of 
population. I do not agree with Mr. Mill that because land is limited 
if is not a fit subject for appropriation by individuals, but should be con¬ 
sidered as the common property of all. On the contrary, tho fact that land 
is limited, affords the strongest possible reason for its appropriation by 
individuals, as tho only method consistent with personal liberty, by which 
the population can be kept in due proportion to the means of subsistence. 

So long as tho present law of population operates, there is nothing 
short of State control, which can operate with so much force in restrain¬ 
ing its undue growth in particular places or countries, as the institution 
of private property in the soil. 

To divide tho rent of a country among all its inhabitants, is an act 
of gratuitous distribution, with no corresponding service rendered by the 
recipients. The private landlord performs for society functions analogous 
to those of the forestaller or regrater, in adapting demand to Bupply, 
population to moans of subsistence. His demand for rent is a warning to 
pass on to unoccupied lands, and pastures new, or to cease to increase 
and multiply without replenishing the earth, and it is a warning which 
cannot be disregarded with impunity, or by the jugglor’s trick of taking the 
rent from the agricultural class in the name of the State, and handing 
ii hack to the whole population as proprietors of tho soil. 


The principle of absolute ownership, including free exchange, which 
has been gradually gaining ground in the long struggle against feudalism, 
privilege, and monopoly, finds itself at last, as the idea of territorial sove¬ 
reignty represented in the person of the sovereign recedes, confronted with 
the claim of the proletariat to inherit the sovereignty of the soil in the 
name of the nation. 

Thus are two irreconcileablo principles at last brought face to face. 
On the one hand, the principle of private property and free exchange; 
on the other, that of State property and monopoly. 

Nothing is further from my intention than to give undue prominence 
to an abstract economical argument, which in all countries, and especially 
under present circumstances in Tndia, has of course only a limited applica¬ 
tion, but when tho converse abstract principle of State landlordism is so 
constantly obtruded upon us in official utterances, it is important to call 
to mind, firstly, that it is not a doctrine which has, so far as I am aware, 
any Government sanction, and secondly, that it is liable to the most 
serious economical objections. 

I have no desire to extinguish co-ownerships or protected tenancies, 
or any other existing rights sanctioned by law or usage, although I would 
not seek by artificial means to perpetuate or extend them, and should not 
regret their extinction by any natural and peaceful process, and I believe 
this opinion to be not ultra radical, hut essentially conservative in the 
highest sense. 

But, as I have already said, I regard this question of rent or revenue 
on financial grounds alone, as one of immediate practical importance. I 
have never concealed my opinion as to the extreme gravity of our financial 
position, and I believe that nothing but tho fact that the present system 
)s almost secure from all independent and intelligent criticism has enabled 
it so long to survive,” 
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Lord Salisbury : A minute, dated 26 th April. 1876 

“I cannot see how the question can be described as one of words. 

The practical difference betwoen the word rent and revenue is very palpable 
tij the cultivator. Under the rent theory his payments are a portion of 
his gross produce, limited by the condition of his first paying his wages 
and profits; under the tax theory they are unlimited either way, save by 
tie power or mercy of tho Government. It speaks loudly for the character 
of British rule, that the advocates of the ryot call for the application of 
the tax theory. Under the Mogul they would have welcomed the rent 
theory as heartily as they would the tax theory now. 

Nor can I regard it as a question oisive. The fiscal relations of 
the Government to tlie cultivator is a question which I should rather 
accuse of obtrusiveness than of indolence. Wo may, it is true, discuss 
it under different forms. We may use the terms of political economy, or 
we may use the less accurate but more flexible language of unscientific men. 

Sir Bartle Frere has shown how difficult it is to classify under two sharply 
defined headings a series of facts differing only by small degrees. One 
mode of describing them may bo more convenient and more complete than 
another. But tho essontial point is that the language used should be 
understood by those to whom it is addressed. Now it is our function to 
address Indian officials, and—speaking of the generation now coming into 
office—their vocabulary is derived with more or less fidelity from tho writings 
of political economists. They have been required to study the science 
.closely before they could undertake our sorvice, and their minds were fresh 
from a close application to it when, for the first time, they came into contact 
with Indian life, ana were trusted with a share of Indian Government. 

To the modern Indian statesman the refined distinctions of the economical 
school are a solid living reality, from which he can as little separate his 
thoughts as from his mother tongue. To us it may seem indifferent whether 
we call a payment revenue or rent, so wo get the money; but it is not 
indifferent by what name wo call it in his hearing. If we say that it 
is rent, ho will hold the Government in strictness entitled to all that 
remains after wages and profits have been paid, and he will do what he 
can to hasten the advent of the day when the Stato shall no longer be kept 
by any weak compromises from the enjoyment of its undoubted rights. If 
we persuade him that it is revenue, he will note tho vast disproportion of 
its incidence compared to that of other taxes, and his efforts will tend 
to remedy the inequality, and to lay upon other classes and interests a 
more equitable share of the fiscal burden. 

I prefer the latter tendency to the former. So far as it is possible 
to change the Indian fiscal system, it is desirable that the cultivator should 
pay a smaller proportion of tho whole national charge. It is not in itself 
a thrifty policy to draw the mass of revenue from the rural districts, where 
capital is scarce, sparing the towns,, where it is often redundant and runs 
to waste in luxury. 

***** 

I agree, therefore, with Sir Louis Mallet in desiring that our present 
nondescript land dues should tend to the form of revenue rather than 
that of rent.” 


Sir Ebskink Pf.rry: A minute, dated loth Mai/. 1876 

“I wish then to remind my colleagues of tho practical wisdom dis¬ 
played by two old Indians of no moan note, Warren Hastings and Sir John 
M’Phorson, when tho question which Sir Louis Mallet has resuscitated was 
first raised, more than a contury ago. When the East India Company first 
began to collect the land revenue the usual difficulty as to where the proprie¬ 
torship lay occurred; Sir Philip Francis, fresh from England, laid down un¬ 
hesitatingly that it was vested in tlio zemindars. He also, quoting Adam 
Smith and other economists, enforced that the prosperity of the country 
could only be secured by imposing a fixed land tax. Warren Hastings, on 
the other hand, declined to give any decided opinion on a subject of which 
the English were so profoundly ignorant, and he recommended most strongly 
a careful inquiry into land tenures, either by a field survey or by examination 
of the village accounts. His (pro tern.) successor, Sir J. M’Pherson, advo¬ 
cated thq same policy. 



82 


1876 


But Lord Cornwallis, who arrived from England in the following 
year, held that there was quite sufficient information before the Govern¬ 
ment, and he proceeded to enact the Permanent Settlement, which Niebuhr 
(perhaps with some exaggeration) pronounced to be the most disastrous, and, 
at the same time, the most benevolently intended measure ever devised by 
man. 

Speaking abstractedly, and without reference to India, I agree with 
the views of Lord Salisbury, that it is not expedient to take the whole 
rent from the land as Government rovonue, and that a fixed land tax is a 
bettor institution. But we have to deal with India as we find it, and 
with Indian views as they prevail amongst the people. Sir Louis Malet’s 
anxiety to determine whether the land revenue is rent or tax appears to 
me to proceed on an erroneous application of the terms of political economy 
to a state of facts different from those out of which the terms arose. 

Rent, according to the economists, is the difference of price between 
the value of the produce on tho richest land and of that on the poorest 
which will pay the expenses of cultivation. It essentially depends on con¬ 
tract, and is fixed by the “higgling of tho market.” Rent in this form 
undoubtedly does not exist in India, except in a few exceptional cases, 
though an approximation to it may be observed in the ryotwari tenures of 
Madras. Rent, again, implies the exclusive ownership of land, by which 
the owner may either keep his land uncultivated or lease it to whom he 
pleases. This relation has never been known in India, and in fact, as 
in nearly all the countries of the world, the tenure of land is peculiar to 
itself, just as it is in England, in France, in Germany, and elsewhere. 
Volumes have been filled with what I vonture to term “speculations oisives” 
as to the ownership of tho land in India, but they have not generally been 
written by practical men. Colonel Sykes was one of the chief champions. 
What the fact really is would seem to be that the undoubted right of the 
Government to take a proportionate share (a proportion to be determined 
by the will of the Government) of tho produce of the land is acknowledged 
all over India, and tho effect of this is to make tho Government co-owner 
with the village, tho bhooinia, the zemindar, or whomsoever else, claiming 
hereditary rights in the land. 

Under the system which has now prevailed for some years, and which 
has been duly kept in sight ever since I have been on tho Revenue Com¬ 
mittee (14 years), Government has recognized the policy of making a mode¬ 
rate assessment, which shall leave the cultivator in position of a beneficial 
holding, and which shall enable him out of the extra profit in good years 
to pay nis dues to Government in bad. It also claims the right to profit by 
the increasing prosperity of the country, if agricultural produce rises in 
price. All this approximates tho land revenue much more to the character 
of rent than of tax. 

Many speculators (Stuart Mill at the head) have greatly approved tho 
dedication of all the rent of the country to the support of the Government, 
and no doubt there is much to be said for it, though I consider its economic 
offects in obstructing the production of wealth are pernicious. But the 
obvious fact is, that it exists in India, and, as Lord Salisbury clearly sees, 
it cannot easily be replaced. Advocates for the exclusive ownership of land, 
with such Government tax upon it as may be deemed just, point out that 
all European experience shows its operation in the production of wealthy 
classes who may be available for taxation, contributors to income taxes, 
customs, excise, &c. But apply this experience to- India, and what is the 

result? We find a small (a very small) wealthy class there, but their 

habits are so simple, their wants so few, that taxation cannot roach them, 
neither customs nor excise affect them, and if we apply an income tax the 
wealthy Brahmin of Muttra or Benares, or the Seth of Gujerat or Marwar, 
removes the site of his firm to a native state. 

The moral of all this is, lot things go on as they are doing, but do 

not start any speculative theories to inflame the young civilians, fresh 
from Adam Smith and Ricardo, into crusades against a system which dates 
back 3,000 years.” 

Sir II. Montgomery : A minute, dated 17th May. 

“Perhaps the most prominent feature of the orders of the Homo 
Government for the last half century has been the desire of creating, when 
pot already existing, a proprietary right on tho part of the ryot in the land 



lie holds. 1 assert that the title to this proprietorship is as good ami as 
strong as can be. Bo long as he pays the dues of Government he cannot 
be ousted, and any collector attempting to oust him on any other grounds 
than non-payment would be as certainly subject to prosecution, as he would 
be certain to be cast if prosecuted, m an y 0 f oul . 00 urts of law. 

A ryot's holding his saleable, and sales are common in every district; 
in many, land sells for 20 and 30 years’ purchase, and is then considered by 
the Natives the safest and best of investment,, in full confidence that ibo 
Government demand cannot be unduly raised. In Tanjore and Tinnevelly 
mirasi right has existed from time immemorial, and has .always been pro¬ 
tected under our rule- in these districts every inch of laud is recognized as 
private property, in its fullest meaning. 

The Rajah Ameer Sing, the predecessor of Sirfojee, by whom he was 
superseded, was unwise enough suddenly to raise the customary Government 
sharo of the produce of the Tanjoie country, taken in kind, from 50 to 75 
per cent., and thus annihilated mirasi right and all yaiuabie ownership in 
the land, and for a time he ruined the country. We are not likely to, and 
indeed “dare” not, attempt a repetition ol such policy and the mirasidars 
well know this, and are confident and contented and well off under our 
rule.” 


The Bombay Uiyh Court (Sir Michael Roberts Westropp, C. J. 
and West, J.) in Vyakunta Rapvji versus The Government of 
Bombay, reported in Bombay High Court Reports, volume Xll , 
Judgment delivered by Westropp, U.J. 

“Previously to considering the questions of proprietorship in the soil 
as treated from tho Hindu point of view, it will be convenient shortly to 
state the substance of the texts of Hindu Lawgivers relating to Laud 
Revenue. 

It is declared in Mann, Chapter V1L, pi. 130, 131, 132; also in Cli. X., 
pi. 118, 119, 120; and I Jagannatha’s Uigest, Rk. 11., Ch. 11., Bee. 1., 
pi. XIV., XV., XV11., XViii., XIX., XXill., quoting Alanu, Parasara, 
vidyaranya (the Aladhaviya), Vrihaspati, and Kalidasa, that the king may, 
in ordinary tunes, tako a twelfth, eightn or sixth part ol the crops of tno 
land, “according,” adds Culluca Bhatta, “to the diiference of the soil, and 
tho labour necessary to cultivate it"—and that a military king in times 
of war, invasion or groat public adversity, may take even a fourth part of 
tho crops. A passage in the drama of Wakuntula by Kalidasa also shows 
that, at the date ol its composition, the sixth part was at least popularly, 
recognised as the royal share. O And Narada’s text is: “Both the sixth part 
ol what is acquired in some other customary way, and the sixth part of the 
produce of the land, is the king’s duo, the reward obtained by him for the 
protection of his subjects.” A previous text of the same Smriti writer is: — 
“The income of kings is comparable to tho mliux ol clean and unclean 
floods which mingle in the ocean. As tin becomes clean when it is brought 
into a blazing hie, wealth, acquired by whatever means, becomes clean in 
tho hands of a king.”( 2 ) 

Wo now proceed to mention the Hindu texts mainly relied upon in 
support of the sovereign’s claim to the proprietorship in the soil.(3) Amongst 
them is the following from the Ncrasinha Puraha:—“Thrice seven times 
exterminating the military tribe, Parasu Rama gave the earth to Kasyapa 
as a gratuity for the sacrifice of a horse.”(*) Prom this highly figurative 
and nobulous passage, which belongs to tho region ol allegory or mythology 
and not to that of history or law, the author of the Digest, Jagannatha 
Tercapanchanana, has been erroneously regarded by some critics as 
successfully evolving the doctrine that the soil is vested in the 
sovereign. That theory has been adopted by tho elder Mill in his history, 
and tho Haileybury Professor, Mr. Jones in liis Essay on Rent ( 5 ). However, 


(1) Chap. VIII., v. 304, 308. 

(2) Dr. Jolly’s translation of Naradu, p. 115, pi. 44-47. 

(3) As to the sources of property according to Hindu Law, see Manu, 
Ch. X., pi. 115, Mitacshara, Ch. I., Sec. I., pi. 8; Mayukha Ch. IV., Sec. I., 
pi. 1, 2. 

(t) 1. Digest translated by Colehrooke, Bk. II., Ch. II., Sec. I., pi. 12. 
(5) Page 106. 




in relation to the very next text (pi. XJ1I., taken from Yajnyavalkya) which 
Jagannatha cites, his commentary admits, in accordance with the 
text itself, that a Brahman, taking possession of unclaimed 
property, may retain me whole of it as against the king, and that any other 
person than a Brahman, occupying unclaimed property, on giving up a sixth 
part of it to the king, may retain the residue, it this be so as to unclaimed 
property, d fortiori would it seem to be so as to property long cultivated by 
the occupant. He admits that “the cultivator has a subordinate usufructuary 
property, not a royal property;” and refers also to Srikrishna TerkaJan 
kara’s opinion that “there may he, in the same land, property of various 
kinds, vesting in the king, tho subject, and so forth.” Subsequently, 
Jagannatha says (!) that “others hold that the king has no property in the 
soil, nor power to dispose of the subject’s abode, because all have a right 
in the soil; since the earth was created for the support of living animals as 
expressed in the Sri Bhagavatta: ‘the earth which God created for the 
abode of living creatures;’ and becauso iiaiiu has only declared that “the 
subjects shall be protected by the King” ;( 1 2 3 4 * 6 ) and Jagannatha adds:—“The 
subject’s property in the soil is weaker than the king’s, for the subject is 
weaker than the king; but it is founded on the reason of the law and on 
settled usage: therefore the land of the subject ought not to be sold by the 
king to another;” and, finally, he admits that “the meaning of the text, 
which describes the earth as the abode of living creatures, is positively this: 
tho property is his who uses the land where ne resides, and while he uses 
it; and thus when land belonging to any person is sold by the king, it is a 
salo without ownership.”(3) 

Mr. Mill, after making several quotations, most of which were irrele¬ 
vant to this question of Hindu Law, said:—“From these facts only one 
conclusion can be drawn-—that the property of the soil resided in the sov¬ 
ereign; for if it did not reside in him, it will bo impossible to show to whom 
it belonged. The cultivators were left a bare compensation, often not so 
much as a bare compensation for the labour and cost of cultivation: they 
got tho benefit of their labour: all the benefit of the land went 
to the king”,(*) Previously (“) Mr. Mill had quoted an ordinance of Yajnya¬ 
valkya, wnenco he argued that it appeared “that the kings alienated their 
lauds within their dominions, in the same manner and by the same title as 
they alienated any portion of their revenues.” The text(U) will bo found 
in Vol. II., Bk. 11., Ch. IV., Sec. 2, pi. XXXIV. of Jagannatha’s Digest, 
p. 162 of tho ed. ot 1801, and is translated by Mr. Oolebrooke thus:—“Let a 
king having given land, or assigned a corody, cause his gift to be written for 
the information of good princes who will succeed him,” &c. In tho trans¬ 
lation relied on by Mr. Mill, we find in lieu of “or assigned a co'rody,” 
the words “or assigned revenue.” For present purposes it is unnecessary 
tc consider which of these is the better rendering of the original. In both 
translations occur the "words “Let a king having given land;” which words 
Mr. Mill treats as applicable to all of the lands in the king’s dominions, 
whereas those words would be satisfied by applying them to waste or es¬ 
cheated lands, or lands abandoned by the rayuts (sometimes described m 
Kanara as Kulnasht or Koolnusht), or to the royalties in the land. 

Mr. Mill ( 7 ) also reliod on Munu, Ch, VIII., pi. .39, “of old hoards 
and precious minerals in- the earth, tho king is entitled to half by reason 
of his general protection, and becauso he is the lord paramount of ' the 
soil,” and substituted the word “supreme” for “paramount” used by 
Sir William Jones, being of opinion that the latter “has no meaning, but 
as it lelates to the feudal institutions of Kurope, and is calculated to convey 
an erroneous idea.” He also reiers to pi. 243 in the same chapter of Manu, 
which empowered tho king to punish tho farmer if he neglected to sow 7 his- 

(1) Colobrooke’s translation of tho Digest, Bk. II, Ch. II., Sec. I., 
pi. XII.; od. of 1801, p. 461; and ibid, pi. XXIV., lip. 471—472. 

(2) Ibid pi. XXIJI., p. 471. 

(3) Not printed. 

(4) Mill and Wilson’s Hist, of India, Vol. I., p. 216, 5th ed. (by 

Wilson). 

(6) Ibid., p. 213. 

(8) See also Mayukha, Ch. JI., Sec. 1, pi. 6. 

(7) Mill and Wilson’s Hist., Vol. I., p. 212. 
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field.(!) But Professor H.H. Wilson in his note( 2 ) to this portion of Mr. Mill’s 
History, shows that the latter completely misapprehended, the meaning of 
Manu. The note is as follows: — 

“With regard to the right of the Hindu Baja, it is hy no means 
analogous to those of the rulers of Egypt, or of Turkey, or of Africa, sup¬ 
posing them to he accurately stated in the text (of Mr. Mill); and the 
texts which have been conceived to warrant such an inference are wrongly 
interpreted or understood. He is not lord of the ‘soil,’ he is lord of the 
earth, of the whole earth or kingdom, not of any parcel or allotment of it; 
he may punish a cultivator for neglect in order to protect his acknowledged 
share of the crop; and when he gives away lands and villages, he gives away 
his share of the revenue. No donee would ever think of following up such 
a donation by actual occupancy; he would be resisted if he did. The truth 
is that the rights of the king are a theory, an abstraction; poetically ( 3 ) 
and politically speaking, he. is the lord, the master, the protector of the 
earth (Prithivi pati, Bhumiswara, Bhtimipa) just as he is the lord, the 
master, the protector of men (Narapati, Nareswara., Nripa). Such is the 
purport of the common title of a king; but he is no more the actual 
proprietor of the soil than he is of his subjects: they need not his per¬ 
mission to buy it or to sell it, or to give it away, and would be very much 
surprised and aggrieved if the king or bis officers were to buy or sell or give 
away the ground which they cultivated.” In a subsequent page (224) the 
author (Mr. Mill) is forced to admit that “all which iB valuable in the 
soil, after the deduction of what is due to the sovereign, belongs of incon¬ 
testable right to the Indian husbandman.” To the same effect is the note 
by Professor Wilson at p. 296 of Vol. VTI. of Mill and Wilson’s Hist., 
being Vol. I., of Wilson’s continuation of Mill. In weighing the value of the 
title, given hy Manu to the king, of supreme or paramount lord of the 
earth we should recollect that the same sage has (Chap. VII., pi. 7) des¬ 
cribed the king as 'the regent of waters’ and ‘lord of the firmament.’ 

Moreover, Manu and his most trustworthy commentator Culliick 
Bhatta expressly assert the ownership of the cultivator. In Chap. IX, pi. 
44 of Sir William Jones’ transition of Manu, we read that “sages, who 
know former times, consider this earth (Prithivi) as the wife of King Pri- 
thu; and thus they pronounce cultivated land to be the property of him 
who cut away the wood or who cleared and tilled it ; and the antelope of 
the first hunter, who mortally wounded it." The words “or who cleared 
and tilled it” in italics, are the gloss of Cu'lueh Bhatta. The portion of 
Manu in which that passage occurs is the Chapter on Judicature and on the 
commercial and servile classes. Endeavouring to explain the same passage 
away Mr. Jones, of Haileybury, in his Essay on Bent. (*) writes:—“Manu 
is in fact deciding to whom the children shall belong, born of an adulterous 
intercourse between a married woman, and her paramour. ‘Learn now that 
excellent law’universally salutary, which was declared, concerning issue, by 
great and good sages formerly born.’ And, illustrating this in his own 
allegorical fashion, he compares the earth to the lady; and declares that 
he who received her virgin charms should be the owner of all the progeny 
she might produce under any circumstances, however strong, of detected 
or permitted faithlessness; and that as cultivated ground belonged to him 
who first tilled it, and the antelope to the first hunter who mortally wound¬ 
ed it, so ‘men who have no marital property in women, but sow in the 
fields owned by others, may raise up fruit to the husband, but the procreator 
can have no advantage from it.’ This suhiect Manu pursues from pi. 31, 
p. 291 to pi. 56, p. 295 of Haughton; and follows up his illustration by 
putting a variety of cases, which I certainly shall not quote, but which 
once read will effectually II should think) prevent any persons again re¬ 
ferring to this passage as a grave authority for the laws relating to landed 

(1) Mill and Wilson’s Hist., Vol. I., p. 213. 

( 2 ) Ibid., p. 212. 

(8) As to the birth of Prithu—(the Cecropes of India) and his sub¬ 
jugation, by agriculture, of the earth (Prithivi), see the Vishnu Purana 
translated by H. H. Wilson. Vol. I., Ch. XIH. 

In the Apocrypha, we find an oriental potentate, Nabuchodonoeor, king 
of the Assyrians, speaking of himself as u the great king, the lord of the 
whole earth”; Judith, Chap. II., w. 4 and 5. 

(<) Appendix p. 350 published in 1844. 
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property in India”. That argument, however, was anticipated and com¬ 
pletely refuted by the historian of Mysore, Colonel Mark Wilks, who has, 
in the 5th Chapter of his scholarly work, (1) discussed with remarkable ability 
and learning, the question as to the ownership of the soil. He strongly 
maintains that Hindu Law declares the proprietorship of the soil to be in 
the cultivators. From pp. 75, 76 of the Madras reprint we extract this 
passage: — 

“The most ancient and authentic authorities accessible to the Eng¬ 
lish reader are the institutes of Menu, translated by Sir 
William Jones; and the texts from a great variety of books 
of sacred law, which are collected and arranged in the Digest 
of Hindu Law already mentioned. The author of that work 
(Jagannatha) informs us in his commentary, that Chandet- 
inara and others explain the word husbandmnn, as owner of 
the field, and endeavours to remove the difficulty of recon¬ 
ciling these authorities with his own courtly opinion (founded 
on the text from the Nerasinha Pur an a) already mentioned, 
by a series of quibbles, which I will not attempt to discuss, 
because I profess myself unable distinctly to comprehend 
them.( ) This author has not thought proper to quote a 
text of which he could scarcely be ignorant, viz.:—‘Culti¬ 
vated land is the property of him who cut away the wood, 
or who first cleared and tilled it;’ a passage which distinctly 
establishes the existence of private property in land in the 
days of Manu. It may possibly be objected that this passage 
occurs not in a disquisition concerning land, but for the 
purpose of illustrating a question of filiation, by comparing 
the respective claims of the owner of seed and the owner of 
the land in which it is sown; but this apparent objection, as 
I conceive, materially strengthens the authority; we illus¬ 
trate facts which are obscure, bv reference to facts of 
general notoriety; and it is manifest that this origin of 
landed property, so consonant to the dictates of reason, and 
to the general opinion of mankind, must have been familiarly 
known and acknowledged as a practical role of society at the 
period when the code of Manu was compiled (for it professes 
to be a compilation), viz., about 860 years before the Chris¬ 
tian era and 553 before the expedition of Alexander.” 

In the Essay on the Mimansa of Jaimini (*) Mr. .Colebrooke says: — 
“A question of considerable interest, as involving the important one con¬ 
cerning property in the soil of India is discussed in the sixth lecture. At 
certain sacrifices, such as that which is called visvm'it, the votary, for 
whoso benefit the ceremony is performed, is enjoined to bestow all his pro¬ 
perty on the officiating priests. It is asked whether a paramount sovereign 
shad give all the land, including pasture ground, highwavs, and the site 
of lakes and ponds; an universal monarch, the whole earth; and a sub¬ 
ordinate prince, the entire province over which he rules? To that nuestion 
the answer is: the monarch has not property in the earth, nor the sub¬ 
ordinate prince in the land. Bv conquest kingly power is obtained, and 
pioperty in house and field which belonged to tbe enemy. The maxim of 
tbe law that ‘the king is lord of all excepting sacerdotal wealth,’ concerns 
bis authority for correction of the wicked and protection of the good. His 
kingly power is for government of the rea'm and extirpation of wrong: and 
for that puroose he receives taxes from husbandmen, and levies fines from 
offenders. But right of property is not thereby vested in him; else he 
would have property in house and land appertaining to the subjects abiding 


(1) Vol. I. 

(2) The quibbles, which Colonel Wilks professes himself unable to 
understand, deserve perhaps to be called by that name; but he has, we 
think, mistaken their design, which was to establish and not to abolish the 
cultivators’ ownership, by proving that it might co-exist with the higher 
“dominium” of the sovereign (as described in the note of Professor Wilson 
to which we hove referred), but which Jagannatha could not conceive as 
subsisting without a kind of ownership in the soil. 

(3) Colebrooke’s Essays, Vol. II., p. 345, originally published Vol, I., 
trans. (Royal Asiatic Society 458. 



lh his dominions. The earth is not the king’s, but is common to ali beih* 
onjoyrng the fruit of their own labour. It belongs, says Jaimini, to all 
alike: therefore, although a gift of a piece of ground to an individual does 
take place, the ■tfhoie land cannot be given by a monarch, nor a province 
by a subordinate prince; but house and field, acquired by purchase and 
similar means, are liable to gift.” 

Nilakantha (a high authority on Hindu Law in this presidency), in 
his Vya^vahaTa Mayukha, Oh. IV., Sec. I., pi. 8, supports the same view 
thus: In conquest also, where the conquered possesses ownership of 

houses, lands, money or the like, over the same objects the conqueror obtains 
ownership; but, if the conquered had only the light to take taxe 3 , that 
alone, not ownership, accrues to the conqueror. Thus in the 6th Book of 
the Mnnansa ‘the whole earth is not to be given away by the king of tli* 
world, nor a w'hole district by its ruler. The property in each village, 
house, or other part of the whole earth or of a district belongs solely to the 
holder of the soil or other property. The revenue only is to be taken by 
the prince.’ Therefore in a gift, or other alienation (by him) of such 
lands as aforesaid, gift-of-land is not etfccted: it is only a provision of 
an income, but, in purchases from the landholder, ownership does accrue 
in the houses, land or other property purchased, and, through ownership 
thus acquired, and such objects ttis given, the benefits (to the donor) of 
the gift-of-land may really be obtained.” This is a revised translation, the 
rendering of the same passage in Borrodaile’s translation being obviously 
incorrect. 

Mr. Mountstuart Elphinstone, in his History of India, (l) when treating 
of the controversy as to the bearing of Hindu Law upon the question of the 
proprietorship of the soil, sums up against the king in these words:—“The 
conclusive argument is that tiro king’s share being limited, as above, to 
one-sixth, or at the most one-fourth, there must have been another pro¬ 
prietor for the remaining five-sixths or three-fourths, who must obviously 
have had the greatest interest, of the two in the whole property shared.” 
Subsequently (p. 74) he says:—“It has been mentioned that the king can 
alienate his share in a village. In like manner he often alienates large 
portions of territory, including numerous villages as well as tracts of un¬ 
appropriated waste. But in all these cases it is only his own rights that he 
makes over: those of the village landholders and permanent tenants (where 
such exist), of district and village officers, and of persons holding by pre¬ 
vious grants from himself or his predecessors, remaining unaffected by the 
transfers.” And, in a note to the same passage, he observes that “want of 
advertence to this circumstance has led to mistakes regarding the property 
in the soil. The native expression being ‘to grant a village’ or ‘a district,’ 
it has been inferred that tho grant implied the whole, and excluded the 
notion of any other proprietor.”^) We may point to an instance of such 
an orror by Mr. Mil) in his note (3) to page 213 of his History of India, 
Vol. I., 6th ed., and in the text of the same pago. 

Some observations of Lord Romilly in giving the judgment of the 
Privy Council in Gv.nga Govind Mundul and the Collector of the 1'wentg- 
fowr Pergunnahs ( 3 ) may be advantageously quoted hore. He says:—“If, as 
the Government contend, these lands were rent-paying lands, the title of 
the Government was simply to the rent, the nature of which was that of a 
jama or tribute; and if the holders of these lands asserted then or subse¬ 
quently a groundless claim to hold them free of rent, as Lakiraj, that claim 
would not destroy their proprietary right in tho lands themselves, oiit 
simply subject their owners to liability to be sued in a resumption suit, the 
object of which is, not to obtain a forfeiture of the lands, but to have a 
decree against the alleged rent-free tenure, involving the measurement and 
assessment of the lands and the liability of the person in possession, if he 
wishes to retain possession, to pay the revenue so assessed.”- And again, (*) 


(t) 4th ed., p. 21. 

( 2 ) Et vide Gleig’s life of Munro, Vol. II., pp. 330, 331, and 4 Bom. 
H. C. Rep., p. 7, A. C. J. 

(8) II Moore, Ind. Appeals 345. The title, relied upon in that case, 
existed A.D. 1783, and was therefore, independent of the Cornwallis 
permanent settlement. 

(*) Ibid., pp. 359,360. 



“the interest of the person in possession is not a limted , but an absolute in¬ 
terest ; the title to the lands is one inheritance, the title to the khiraj or rent 
is another.” And again, “it is not the case of a lease at all, still less of a 
lease of temporary duration; it is the case of an absolute ownership of the 
lands: and the title of the Government rather resembles a seignory than that 
of a lessor with a reversion.”(i) And again, “there is no relation of landlord 
and tenant in such a case between the Government and the owner of the 
lands, who is the landlord, and not a rayut. The Government has a title 
to the rent or jama. By whatever name it may be called, the right and 
title is to the rent substantially : it does not include a right to the posses¬ 
sion of the lands, though such a right might arise by forfeiture or extinc¬ 
tion of the ownership.”( 1 2 3 ) 

The Court of Directors, in a despatch written in 1822 to the Govern¬ 
ment of Bombay, speaking of a draft Regulation prepared for the purpose 
of giving greater validity to the result of surveys yet to be undertaken, 
said:—“The preamble, as it originally stood in the draft prepared by Cap- 
lain Williams, is much more correct than the preamble as altered at the 
suggestion of Mr. Prendergast (a member of council), which asserts the 
proprietary right in the land to be vested in the Ruling Power, whereas 
in the draft of Captain Williams it is stated that the Ruling Power is en¬ 
titled to a certain share of the produce of the land.” Revenue Selections, 
Vol. IV., p. 646, para. 69. 

Sir Thomas Munro, indeed, in a letter of the 15th August 1807 (Re¬ 
venue Selections, Vol. I., p. 94), proposing, to the Board of Revenue, a, plan 
for permanently settling the Ceded Districts on the rayutvari principle, 
said:—“Nothing can be plainer than that private landed property has 
never existed in India, excepting on the Malabar Coast,” The context, 
however, of that letter shows that by “private landed property” he meant 
land assessed so low as to command a ready sale. Referring to Aurangzib’s 
opinion that “one-half of the gross produce was in general enough for the 
rayut, and that he ought in no case to have more than two-thirds,” Munro 
says:—“The mode of assessment, in the Ceded Districts and in the Dekkan, 
still limits the share of the rayut to those proportions, but makes it com¬ 
monly much nearer to one-half than two-thirds of the produce. If, by fixing 
the Government rent at one-third, he were allowed to enjoy the remainder, 
and all such future increase as might arise from his industry, he would 
never relinquish his farm, and all cultivated land would soon become private 
property. If more than one-third is demanded as rent, there can be no 
private property; for it is found, when land, which has formerly been inam, 
is assessed, that as long as the rate is not more than one-third of the pro¬ 
duce, the land is regarded as a private estate, and can generally be sold; 
but that whenever the rate exceeds one-third, the land is scarcely ever sale¬ 
able, is no longer reckoned private property, and is often abandoned.” A 
minute, from which we shall largely quote, written by Munro in 1824 when 
he was Governor of Madras, and when his knowlodge-xif India had become 
much wider than it was in 1807, admitted the existence of private pro¬ 
perty in land in many regions besides that of the Malabar Coast, within 
which coast he doubtless intended to include Kanara when he wrote in 1807. 

Mr. J. W. Ellis, a very weighty authority on such a subject, (3) ac¬ 
counting for the absence of texts, in the Hindu Law-books, expressly con¬ 
ferring upon the rayuts property in land, “though the existence of such 
property under a variety of terms, and for a variety of purposes is alluded 
to in every page,” adds:—“The fact is that the thing existed in India when 
the Lawgivers wrote, and it was evidently superfluous for them to prescrilie 
what they found fully established.” ( 4 5 ) Immo magnee auctoritatis hoc Jus 
habetur, quod in tantwrn probatum est, ut non fuerit necesse scripto id 
cornprehenderej 6 ) 


(1) 11 Moore, Ind. Appeals, pp. 361, 362. 

(2) Ibid., p. 362. 

(3) He rendered considerable assistance to Sir Thomas Strange in com¬ 
posing his treatise on Hindu Law, as has been acknowledged by that learned 
author—1 Stra. H.L. Preface, p. XXIII of Ed. of 1830. 

(<) Mirasi Papers published in 1862 by permission of the Madras Govern¬ 
ment, p. 197, note 39, et vide ibid p. 82, paras. 99 and 100, to the same 
effect by Mr. Lushington, Collector of Tinnevelly, in his Report of 29th 
December 1800. 

(5) 1 Dig. 3, 36 (Paulus). 



69 


in hu judgment in Thakooranee Dossee v. Bisheshur Mooherjee, (!) 
Morgan, J., regards property in land under the uative rulers as “a kind of 
joint ownership between the Government and the cultivator.” He says: — 
“The right of the cultivator to hold his land as long as he paid assessment 
to Government never was questioned.” 

Theoretically, it may be that proprietorship may, as Savigny (2) 
argues, bo regarded as derived from the State, by whose sanction and under 
whose protection it springs into existence and is perfected, in which sense 
it was said of the contribution fonciere, when imposed by the Constituent 
Assembly upon landed property in France: “On pourrait done dire avec 
justesse que e'est la propriety qui est seule chargie de la contribution, et 
que le propriitaire n’est qu’ un agent qui Vacquitte pour elee avec un 
portion des fruits qu 1 elle lui donne” .(2) This right of participation of 
the State in the produce of the land, which always may and in urgent 
circumstances must be asserted, prevents, as Jagannatha substantially 
contended, an unburdened ownership, but no more excludes private pro¬ 
prietorship than the Land Tax in England, which, in the time of William 
III., is said to have amounted to 40 per cent of the Public Revenue. ( 4 ) 

• • • • • 

The whole tenor of the report of Mr. Ellis, in 1816, on Mirasi tenure 
and the ancient documents, translations of which he furnished in the ap¬ 
pendix to it, favour the opinion that, notwithstanding its modern name of 
Miras, the tenure was of Hindu origin, and was no other than that private 
property in the soil which, if not directly expressed, was, he thought, un- 
mistakeabiy implied in the writings of the ancient Hindu lawgivers.(S) 
There is, as we shall presently see, reason to believe that the same remark may 
be made with regard to Mirasi tenure in the Presidency of Bombay. 

• • • # * 

The Board of Revenue at Madras, in their elaborate minute of the 
6th January 1818, speaking of the rayut landholders, said: — 

“18. The universally distinguishing character as well as the chief 
privilege of this class of people, is their exclusive right to the hereditary 
possession and usufruct of the soil, so long as they render a certain portion 
of the produce of the land, in kind or money, as public revenue; for 
whether rendered in service, in money, or in kind, and whether paid to 
Rajahs, Jagirdars, Zemindars, Polygar.), . Mootehdars, Shotriumdars, 
Maniamdars, or Government officers, such as Tahsildars, &c., the payments 
which have always been made by the rayut are universally termed and 
considered the dues of the Government. 

“19. The hereditary right of the rayut, as above described, though 
everywhere of the same, or at least of a similar nature, is in value very 
different in different districts. After discharging the wages of his hired 
labourers, and defraying the subsistence of his slaves, or other immediate 
expenses of cultivation, if the public assessment payable by him is so 
moderate as to leave him a considerable annual surplus, his interest in 
the soil is that of the landlord, and his land yields a clear land rent, and 
is of course a saleable and transferable property; but where the revenue 
payable by him is so high as to absorb the whole of the landlord’s rent, 
and to leave him a bare and precarious subsistence only, his interest in 
the land dwindles into mere occupancy, and from a landlord he is reduced 
to a landholder, still indeed clinging to the soil and subsisting by tilling 
it, but no longer possessing any saleable property in it. 

“20. The value of the rayuts’ right, therefore, varies with the weight 
of the public assessment of the land, which is generally found to be heavy 
in proportion to the length of time that the country may have been sub¬ 
jected to the Mahommedan Government. On the western coast of the 

(1) Beng. L. R. F. B. 295. 

(2) Trait6 de Droit Romain plac. LVII. Traduction Francaise, par 
M. Guenoux, Tome I., p. 376, 1st Ed. 

(3) Do Parieu Traite dee Impfits, Vol. I., p. 229, 2nd Ed. 

( 4 ) Ibid. p. 178 and Journal of the Statistical Society, Vol. I., p. 247. 

(5) See also Mr. Lushington’s Report as Collector of Tinnevelly, on 29th 
December 1800: Mirasi Papers, p. 82, para 99, to the same effect. 

* * * * * 
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Peninsula, where the Mussulman’s power was both of the most recent 
introduction and of the shortest duration, this right constitutes a property 
of great value, which is vested in each individual rayut. In the Tamil 
country it is vested more frequently in all the rayuts of a village collectively 
than in each individually, and is of less value thanlh Kanara and Malabar, 
and sometimes of little or no value as a saleable property. In the Ceded 
Districts and Northern Circars, which were the longest under Mahom- 
medan rule, though the Coonbees, Reddies, Naidoos, and other kadim 
(ancient) inhabitants assert their hereditary right to a priority and pre- 
terence of occupancy, they do not now appear to possess any saleable 
property in the soil.” 

This review of the authorities leads us to the conclusion arrived at also 
(after careful discussion of the question) by Professor H. H. Wilson,p) 
that “the proprietary right of the sovereign derives no warrant from tUe 
ancient Jaws or institutions of the Hindus, and is not recognized by 
modern Hindu lawyers as exclusive, or incompatible with individual 
ownership.” 

Sir John Stiuchey : Financial Statement dated 27th December 1877, 
printed in the Abstract of the Proceedings of the Council of the 
Governor General of India, 1877, Volume XVI, page 559. 

“There is no greater, though no commoner, mistake than to suppose 
that, because the land in India yields two-fifths of the entire Revenues of 
the State, the part of the community that derives its support from agri¬ 
culture contributes an unfairly large proportion of the public burdens. 
The ordinary misconceptions on this point arise from forgetfulness of the 
fact that the greater part of our land revenue is not taxation, but rent 
paid to the State as proprietor of the land, rent which, in European 
countries, wouid be absoroed by landlords with exclusive private rignts 
of property, but which, in India, by immemorial custom, is enjoyed by 
the State as the sole proprietor, or as a joint proprietor with others. 
There are great differences of opinion among high economic authorities as 
to whether this state of things is good or bad; but such differences rather 
refer to its secondary results than to any question of the ultimate rights 
of property involved, which, like all other such rights, ore essentially based 
on established custom. In my own belief, however, India is fortunate in 
deriving so large a portion of her Public Revenues from such a source. 
It spares her the necessity of heavy taxation, and, provided of course that 
we do not rack-rent the land, and provided that we give to private pro¬ 
prietors and tenants security of tenure and an ample and assured margin 
of profit, India will, I think, never regret the conditions under which 
her landed property is held.” 

Mr. A. C. Burnell : South Indian Palaeography, page 119. 

“In the Tanjore district at least, it would be quite possible to trace 
in a satisfactory way the economical history of several communities. A little 
research in this way would remove many common errors. That the land-tax 
(for such it, originally, was in S. India—not rent) should amount to half 
the produce, has long been quoted as an instance of rapacity of the Muham¬ 
madan and English Governments, from the illustrious B. Niebuhr’s early 
letters down to modern public discussions by people ignorant of Indian 
history; but it has nothing to do with either. The inscriptions at Tanjore 
show that the indigenous Cola kings in the 11th century took about naif 
the produce, and F. W. Ellis long ago asserted (on other grounds) that the 
tax was always more than the sixth or fourth permitted by Sanskrit lawyers. 
A little consideration of royal grants and old private documents would also 
conclusively show (as the Sanskrit lawyers asserted) that the government 
never had any right to the land.” 

Report of the Indian Famine Commission, 1880, pages 90 and 110. 

“The land revenue is a source of income which in India must be dis¬ 
tinguished from taxation properly so called, as, by immemorial and un¬ 
questioned prescription, the Government is entitled to receive from the 
occupier of the land whatever portion it requires of the surplus profit left 
after defraying the expenses of cultivation. This right was and is very often 
exercised by the Native Governments to the extent of taking from the 
occupier the whole of this surplus. But the Government under British 

(1) Mill and Wilson’s Hist., Vol, VII., P. 298, 5th Ed. 
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rule instead of sweeping off the whole margin of profit, in no case takes 
more than a fixed share, which is estimated at from 3 per cent, to 7 per 
cent of the gross outturn, or 50 per cent, either of the net produce or of the 
rent. In the case of the permanently settled districts, the amount to be 
paid by the landholders was fixed by Government in perpetuity; and through 
the increase in the area under cultivation, and in the letting value of land, 
that amount, which was then from 90 to 100 per cent, of the estimated 
rent-roll, has fallen to about one-third or one-fourth of the rental actually 
received. The land revenue may threfore with more propriety be regarded 
as a rent paid by a tenant, often a highly-favoured tenant, to the paramount 
owner, than as a tax paid by the owner to the State.” 

‘‘The expression “ownership of land,” when used with reference to 
India, must be understood in a sense differing in some important respects 
from that in which it is commonly applied in England. In India the 
immemorial and unquestioned custom of the country is that the landholders 
do not own the land, in the sense in which ownership is understood in 
England, but merely certain limited rights in it. Originally the occupant 
of the land possessed the right to hold and till it subject to the payment 
of a part of the produce toi Government; and the Government possessed the 
correlative right to a share of the produce of the land, known as the land 
revenue. This simple system still mainly prevails in Southern India, i.e., 
in the Bombay and Madras Presidencies, and in Berar, Hyderabad, and 
the Native States of the Southern Peninsula, and under it the tenure of 
an occupant of the land is known as ryotwar. In Upper India the historical 
fact of the territorial superimposition of a conquering over a conquered 
race, and other causes, have made these rights more complex by the intro¬ 
duction of a class of superior holders between Government and the actual 
occupant; and this distinction has been made more definite by the action 
of the British Government. The right of the occupant has thus been 
divided into two parts, and he is represented bv two classes: first, the culti¬ 
vators, who till the land and pay rent in the form either of’money or of a 
share of the produce; second, the landlords (or. as they are commonly called 
ill Northern India, proprietors), who receive the rent in cash or kind, and 
pay a portion of it as land revenue to the Government; these classes again 
constantly run info each other, the proprietor in numerous cases tilling his 
own land or a part of it. or sometimes, while he retains the superior right, 
in one plot of land, holding the cultivator’s right in another plot. This 
form of tenure, which is called wmp'ndari. prevails over the whole of Upper 
India, i.e., the Punjab, North-Western Provinces and Oudh, Bengal, and 
the Central Provinces.” 

Report of the Indian Famine Commission: Note of dissent by Mr. 

Sullivan, page 183. 

"1. In a speech delivered before the Legislative Council of .India in 
February 1860, the late Mr. Wilson, when, in his capacity of Finanoe Minis¬ 
ter. be introduced a b : ll for the levy of a license duty and a tax on incomes, 
made the statement that the opium revenue of India could “in no sense be 
called a tax,” and that the land revenue could “only be regarded as rent.” 
***** 

4. Still more earnestly do I protest against the process of reasoning 
by which it is sought to uphold the theory put forward by Mr. Wilson that 
the land revenue of India is of the nature of rent, and is not raised by taxa¬ 
tion. Rent is a payment made by the occupier of a property to the owner 
for the use of the same, and to establish the above position it must he shown 
that the ownership of the soil in India vests in the State. Mr. Wilson did 
not venture on such a statement, possibly because a few weeks before he 
made his speech a bill had heen introduced into the Legislative Council to 
amend an existing Act for the acquisition by Government of land for public 
purposes: but it is directly asserted in the Report. It is there stated that 
“the land revenue is therefore with more propriety regarded as a rent paid 
by a tenant, often a highly favoured tenant, to the paramount owner than 
as a tax paid by the owner to the State.” This idea of the Government of 
India being a vast landed proprietor, and the occupiers of the soil its tenants, 
was repeatedly brought forward in the course of crar discussions, and, 
although opposed by me to the best of my ability, has found expression here 
arid elsewhere iu the Report. I, therefore, now place on record my reasons 
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for dissenting from a doctrine for which I believe there is no 
historical foundation, which the action of Government itself goes to dis¬ 
prove, and which if accepted might lead to most mischievous results. 

5. In support of the theory of the proprietary right of the State in 
the soil it is stated in paragraph 2, page 90, that by “immemorial and un¬ 
questioned prescription the Government is entitled to rece ; ve from the 
occupier of the land whatever portion it requires of the surplus profit left 
after defraying the expenses of cultivation.” If for the sentence which I 
have italicised the words “a certain fixed portion” be substituted, the 
claim of the State would be correctly represented. That foreign conquerors 
did by force take such portion as they required may be conceded, but it is 
inaccurate to say that they were entitled to do so. The claim of the State 
is distinctly limited by Menu, the oldest authority on the subject. He says, 
“The revenue consists of a share of grain, and of all other agricultural pro¬ 
duce. . . . On grain, one-twelfth, one-eighth, one-sixth, according to the 

soil and the labour necessary to cultivate it. This also may be raised in cases,, 
of emergency, even as far as one-fourth.” Now here there iB not a word which 
can be twisted to show that the State has any right of ownership in the 
soil; all that it is entitled to is a certain fixed share of the produce; and 
on this ancient right, and on this only, our system of land revenue settle¬ 
ment is based, as were those which we found in existence when the country 
came under our rule. Coming down from Menu to our own times, let us see 
if the British Government has ever asserted a general right of ownership in 
the land. When railways were first commenced in Tndia one of the conces¬ 
sions made by the State was the provision, free of charge to the companies, 
of the requisite land. If, as represented in the Report>the Government 
was “the paramount owner.” and the agricultural community merely its 
tenants, all that it had to do was to exercise its rights of ownership, give 
its tenants notice to quit, and hand over the land to the railway companies. 
But so unconscious was it of having such rights, that legislation was had 
recourse to. and in 1850. 1857, 1860, and 1870 Acts were passed to enable 
the Government to acquire land for public purposes, and an elaborate code 
of procedure was framed to regulate the mode of acquisition and the price 
to be pa : d by Government to the owners. And if further evidence be thought 
necessary to support my view as to the relative positions of the Government 
and the people of Tndia in regard to the land. I turn to that chapter of our 
Report which treats of tonures, and ask attention to paragraph 3. page 111, 
where the position of the rvot in the Madras Presidency is described. His 
proprietary right in the soil is there fully recognised, and it is explained 
that he is absolutely free to let, mortgage, sell, devise or otherwise alienate 
his holding; and to this may be added that he also has full liberty to fell 
timber and to open mines and quarries thereon, nor is there any restriction 
as to his mode of farming or the description of crons he may raise. I defy 
anyone 1 to show that the rights of the Indian landholder, under whatever 
name he may be known in various parts of the country, are here overstated, 
and I submit that the exercise of all or any of them is incons : stent with the 
position of a tenant of the State, which is that assigned to him in the 
Report. If the foregoing be correct; what vestige of ownership in the soil 
remains to the Government? That it is practically nil is shown by the fact 
above referred to, that legislation was necessary toienahle the State to 
acquire by purchase the rights of the people in the land. If then the State 
be not the owner, the people cannot be its tenants, nor can the share of 
the produce of the land which they contribute towards the public necessity 
be designated rent. It is, therefore, a tax, and as such must be taken into 
account in calculating the incidence of taxation.” 


Professor Bastabi.e : Public Finance, page 173 of the edition of 1922. 

“Under all the varying forms of assessment the principle that the 
State is ultimate owner has not been, in practice, completely lost sight of, 
except in the settlement of Bengal. Nothing appears more equitable than 
that this head propr'etor should receive a share of the increasing value of 
the soil. On the other hand, the machinery of assessment and collection 
is compulsory; it is nearer akin to the process of the tax-collector than of 
the landlord, and the difficulty recurs of saying whether the receipts, are 
taxes or rent. The best solution of this question is arrived at when we see 
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that in strictness they belong to neither class. They differ most markedly 
from tire rent, either customary or competitive, of a modern landowner, and 
more nearly resemble the dues of the feudal lord. They are just as d 6tinct 
from the ordinary tax, and are not governed by the canons to which it 
ought to conform; at the utmost they might be assimilated with the taxj* on 
special advantages or monopolies, of which class the possession of land is 
one example. Where the State dues are frequently revised in accordance 
with the movement of land values the approx.mation to rent is very close; 
where they aro changed in order to suit the needs of the State, they are 
practically taxation; but where, as is most common, they are fixed for long 
periods, or in perpetuity, they are really charges that may be capitalised at 
the market rate of interest. The Indian Land Tax, with its great net re¬ 
turn of nearly £20,000,000, has, at different times and in different provinces, 
shown each of the three features, but on the whole the rent-charge element 
has preponderated ovor the others. The lengthening of the period of settle¬ 
ment, and the disposition to keep the assessment under the value, have 
both tended to til's end.” 


dolonol Baden Powell: „ IaihlI Revenue in British India, jxuje 49 oj 

the edition of 1913. 

“Nature of the Land llevonue, whether a ‘tax’ or what.— 

It is also fruitless to discuss exactly what the oriental institution 
of a Land Revenue is, whether a ‘land tax’ a ‘rent’ or what. Certainly it 
bears very little resemblance to the land tax in England. At one time the 
tendency was to regard the ruler as the ultimate landlord or owner of tho 
toil; the revenue was then called a ‘rent’. We shall have something to say 
ibout this hereafter; at present it will only be necessary to note that the 
British Government has everywhere conferred or recognized a private right 
,n land, and in largo areas of country (Bengal, Oudh and the whole of 
Northern India for example) it lias expressly declared the proprietary right 
jbi the landlords and tho village owners; it is then impossible any longer to 
say broadly that the Slate takes a rent from the landholders regarded as 
its tenants. There are no doubt cases whore Government is the immediate 
owner of particular lands, as it is of all waste and unoccupied land in general; 
but we are speaking of cultivated land in villages and estates. The Govern¬ 
ment is certainly not owner of this: the utmost it does is to regard Vie 
land as hypothecated to itself as security (in the last resort) for the Land 
llevonue assessed on it. The Government also fulfils some of the functions 
of a landlord, inasmuch as it watches over the welfare of the agricultural 
population, it advances funds to landholders to help them in making im¬ 
provements --well-sinking, embanking, draining and the like. It is these 
vestige, of the landlord character claimed by the former rulers, and perhaps 
the sort of residuary right which the Government still lias in provinces where 
the landholders are called ‘occupants’ and not ‘owners’ (eo nomine), that 
keep alive the question whother the Land Revenue is in any sense a ‘rent’. 
Practically, tho d.scussion is a profitless war of words, and wo may be con¬ 
tent to speak of the ‘Land Revouue’ as a thing per sc. It operates as a tax 
on agricultural incomes—a contribution to the State out of the profits of 
land-cultivation, just as the ‘income tax’ is a contribution nut of tho proceeds 
of other industries and occupations.’’ 


The Madras High Court (Henson and Sail dura Iyer, JJ.) in The 
Sc net ary of State for India in Council represented by the Collector 
of Kistna versus Penumecha Venhatapathiraju Garu and another, 
reported in The. Madras Wechhj Notes, 1912, page 1242. 

“The Lower Courts are quite wrong in supposing that the liability 
to pay land revenue rests on contract or some relation resembling contract. 
Land revenue is a tax imposed on lands by virtue of tho prerogative of 
the State. The plaintiffs were bound to pay it whether water w r as available 
or not for wet cultivation, ff they regarded the tax as excessive, their proper 
and only romedy was to appeal to Government for the reduction of the tax.” 
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Lionel Curtis : Dyarchy, 1920, pages 243 and 264. 

“The extension of British dominion has everywhere meant an assump¬ 
tion of the right to collect the revenues and finally of the Mughal claim to 
the general ownership of the land.” 

“The proportion of net assets, to be taken by government as revenue, 
is not determined by statute, nor even discussed in the legislature. The 
successive reductions from 90 to less than 50 per cent, have been ordered 
by the Government of India in its executive capacity. Under British insti¬ 
tutions a tax is an impost levied in accordance with a statute, in terms of 
which the amount leviable can be settled to tho uttermost farthing in the 
law courts. If government desire to exact 100 per cent, of the net assets no 
law court could intervene. 

The assessment made by the settlement officer is presented to the per¬ 
son liable for the revenue, whether zamindar or raiyat, in the form of a 
bargain. He may take it or leave it, Rnd if he elects to reject the assess¬ 
ment proposed, his rights are passed to another, and th6 previous holder is 
compensated out of the proceeds. His tenure is thus distinctly of tho nature 
of a tenant right.” 



APPENDIX V 

Extracts from a letter of the Committee and the Replies of the 
Local Governments on the question of the incidence of the 
Land Revenue. 

(Vide pages 74—88, paragraphs 93—109 of Volume I.) 

A. —Committee’s Letter. 

The following five methods of comparing the incidence of land revenue 
in the different provinces were suggested in question 104 of the question¬ 
naire of the Indian Taxation Enquiry Committee: — 

(1) to divide land revenue by total population of the province, 

(2) to divide land revenue by occupied area, 

(3) to compare the assessment, where available, on soil units, 

(4) to compare the percentage borne by assessment to rents or annual 

value, and 

(5) to compare the percentage borne by land revenue to gross or net 

produce. 

It is hardly necessary to examine at any length the first two of these, 
namely, the ascertainment of the land revenue per head of the population 
or per acre of land. Obviously such comparisons must be vitiated by the 
differing proportions of urban and rural population and the different degreeB 
of fertility of the soil, especially when the results of irrigation are con¬ 
sidered. The third method, the comparison of assessments on soil units is 
applicable as between districts in the Central Provinces, but there do not 
appear to be any materials for its employment elsewhere. The fifth system, 
the comparison of the percentage borne by land revenue to produce, in so 
far as it relates tq gross produce, is one that has been adopted in the 
reports of the Famine Commissions and elsewhere. . . . But again it 

must be clear that variations in systems of land revenue?" expenses of culti¬ 
vation, fertility of the soil and nature of crops must make it a very 
unreliable basis for comparison between provinces. 

There remains a comparison of the percentage borne by the land revenue 
assessment to the rental value, which, if it can be ascertained, would appear 
likely to afford a more accurate basis for ascertaining the incidence of land 
revenue than any other method. It is necessary, however, before attempt¬ 
ing to make an estimate on this basis, to have a clear idea of what is 
intended by rental value. In areas in which the tenancy laws entitle 
tenants to hold lands at rents fixed by settlement officers or by custom, it 
is obvious that the rent paid by such tenants is something very much less 
than the real rental value, or the economic rent of the land. It seems 
necessary therefore, for the purpose of the comparison in question, to 
ignore these rents and to confine attention to competitive rents as arrived 
at where customary rents are not in force. It remains to consider the 
sources of information available as to such rents. The Committee under¬ 
stand that in some provinces a record is kept of all leases, which will in 
itself serve as a guide to the figures required. Elsewhere sales and leases 
are registered in registration offices, from which particulars can be secured. 
Another source of information would appear to be available in the records 
of the Courts of Wards, which have actual experience of the securing of 
economic rents and paying land revenue. Another source of information 
which has been suggested to the Committee lies in the advertisements, which 
are of comparatively frequent appearance in some provinces, of lands for 
sale or for lease. No doubt other sources of information will be available in 
particular areas. Lastly the reports of settlements contain the result of 
the exploration of all these sources of information at the time the settle¬ 
ments were effected. The Committee believe that, through the exploration 
of these various sources of information, it should be possible to secure a 
large number of samples of actual competitive rents paid in different dis¬ 
tricts. It would then be a simple matter in temporarily-settled districts 



io work out the percentage borne to these rents by the land revenue of the 
pieces of land so leased, and then to secure, by a process of averaging, a 
general idea of the burden of the land revenue upon the land. In 
permanently-settled districts it will presumably bo impossible to isolate the 
land jovenue for pieces of land held at competitive tents, and in that ease 
it will be sufficient to compare the average rate of competitive rent per 
acre with tho average rate of land revenue por acre in the district. The 
Committee believe that the result of suck a general comparison would be 
welcome both to Local Governments and others in viow of the obscurity 
which at present envelopes the whole question of the real incidence of the 
land revenue upon the land. And they hope that in these circumstances 
the Government of ... . will he willing to have an enquiry made even 

at the cost of appointing a small temporary special staff for the purpose. 
They would suggest that the enquiry bo limited to a period of ten years 
ending 1st January 1925. 


IT—-Local Covhjunmknts' Ruri.ir.s. 

I. Bombay. 

Of the live methods proposed for arriving at an estimato of the com¬ 
parative incidence of laud revenuo in different provinces, two, viz., the 
ascertainment of the land revenue per head of population or per acre of land, 
may at once he ruled out on the grounds stated by you. Though its general 
character seems obvious, tho exact meaning of the third proposed method, 
viz., tho comparison of assessment on soil units, is not known to the Governor 
in Council, hut since the soil of every field throughout this Presidency has 
been carefully classified and its relative agricultural capacity expressed by 
a number (soils heing referred to as of so many annas classification-value), 
it appears highly probable that this method is a possible one so far as 
Bombay is concerned. There would appear to bo grave difficulties in the 
way of arriving at a satisfactory comparison by this method, hut it is needless 
to discuss the matter since in fact there do not appear to he any materials 
for its employment outside Bombay and the Central Provinces. I am to 
remark merely that, while the numbers expressing relative agricultural 
capacity are invariably strictly comparable (lor the same kind of cultivation) 
within tho same taluka, and often throughout sevoral districts, they are 
not comparable for regions with inherently different types of soil, such as 
the Konkan and Deccan, and moreovor the classification scales employed 
are sometimes not precisely tho same even in adjoining talukas. 

The employment for the purposes of comparison of the incidence of land 
revenue on gross produce is ruled out by (amongst otlior tilings) the varia¬ 
tions in expenses of cultivation. But the incidence of assessment on net 
produce would probably he the best basis of all for comparison (by net produce 
is meant the balance of produce which remains after expenses of cultivation 
have been dofrayed; out of which balance the tenant receives his year’s 
maintenance and the landlord his year’s rout, tho assessment heing paid out 
of the rent). It is impossible, however, to uso this method becauso the 
oxpenses of cultivation are not known with sufficient accuracy and it would 
take years to ascertain them. 

In these circumstances the Governor in Council agrees that a comparison 
of the incidence of the land revenue on rental value may ho resorted to, 
since a sufficient number of competitive rents can bo collected from the 
record of rights. 

This mothod, besides being practicable, has the great advantage of 
stressing the fact that land revenue is tukeu out of rent, that is to say, 
out of the surplus which remains after tho tenant has taken out of the 
produce all costs of cultivation and also his own and family’s maintenance— 
ussuming of course that the tenant cultivates an area sufficient to provide 
him with full work throughout the cultivating season. 

It appears advisablo that the Committee should carefully elucidate the 
precise moaning of the proposod comparison to prevent the misconceptions 
that will otherwise inevitably arise. If, for instance, in province A the 
assessment is one-third of the rent for good soils, and one-sixth for poor 
soils, and if the corresponding figures for province 11 are one-third and 
one-fifth, thon A is moro lightly assessed than 11. But if A has a sufficiently 
greater proportion of the good soil than 11, the averaged—out percentage 
incidence of assessment on rent would be higher for A than for B, 
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Also one province may be more fertile than another, so that the rent 
in one is double what it is in the other, while the amount which goes to 
the tenant for his livelihood is the same in each. Though the incidence 
of assessment on rent may lie the same in each, the owner-cultivator in 
one, after defraying his costs of Jiving on the scalo of a tenant, is leit 
with double the surplus he gets in the other. The burden of assessment 
on the land may thus be much less in one province than in another, 
though the incidence of assessment on rent is the same in oach, or even 
though the incidence is already higher in the first than in the second. If 
the proportion which rent is of assessment is different for different grades 
of soils in the same province, there is as much reason why. that proportion 
should be different tor different provinces. 

Again, the pitch of rents may be different in different provinces. In 
one province out of ‘net produce’ of Us. 16 derived from an acre, Us. 6 may 
go to tho tonant, and Us. 8 to the landlord, while in another Us. 10 may 
go to tho tenant and Us. 6 to the landlord. (Tho figures used are purely 
imaginary.) If the assessment is Us. 2 in each case, its incidence on rent 
is one-fourth in the first case, and one-third in the second, though owner- 
cultivators are in precisely the same position in tho two provinces, paying 
land revenue of Us. 2 out of the net produce of Us. 16 and retaining Us. 14. 

From such considerations as these, it appears that, to get a fairly accu¬ 
rate conception of the burden of the land revenue on the land, it would he 
advisable to average out the rent per acre and the assessment per aero for 
each province and to exhibit these averages as well as the incidence of 
assessment on rent. And even when this is done, the information will still 
be defective and two of the three criticisms advanced in the preceding para¬ 
graphs would still apply. It appears that for a full comparison between 
provinces it would theoretically be necessary to exhibit how the ‘net pro¬ 
duce’ is in each province divided between tenant, landlord and State; 
and this would hnvo to ho done for various standards of biet produce’ per 
acre for every province. Hut as stated already, practical difficulties stand 
in the way. The Committee may consider, however, whether it would not 
be advisable to exhibit ront, assessment, and incidence, in each province, 
for various standards of rent per acre. 

As regards tho practical matter of collecting rent statistics, this Presi¬ 
dency is iu a very advantageous position inasmuch as the terms of every 
lease in a village are recorded in the record ol' rights. You rightly lay 
stress on the necessity of confining attention strictly to competitive rents, 
but perhaps the careful and laborious inquiry which is necessary to ensure 
that only such rents are included in the statistics is not fully realised. 
This is a matter that has received particular attention in this Presidency, 
and I append extracts from the revision settlement report of Man taluka 
in Satara district which will show precisely how the selection of rents is 
made. It is necessary that it be done equally carefully in all provinces. 

In some areas cash rents are not plentiful, the practice being to pay 
stipulated amounts of grain in kind. In otlior areas the rent takes tho form 
of a specified share of tho produce. These rents in kind pi-oduce obvious, 
but not insurmountable, difficulties. The Committee will no doubt provide 
for thoir being evaluated on uniform lines in the various provinces. In 
this Presidency they will not cause much difficulty because in the main 
a sufficient number of cash rents will be available. 

• * * * « 

The process of averaging to which you refer will have to be carried 
out with considerable elaboration. The fraction which assessment is of 
ront varies from nearly one-half to one-sixth or less in different parts of this 
Presidency. Within the limits of one district even there are generally wide 
variations, for the climate changes so rapidly from west to east that many 
districts contain two bolts of entirely different kinds of cultivation. And 
within the limits of a taluka the incidence is not tho same for rice as for 
dry-crop land. 

The preceding paragraphs, so fur as they relate to the practicability of 
collecting an adequate quantity of reliable statistics, apply to the Presi¬ 
dency proper only, and not to Sind, where conditions are different. 
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Extract from paragraphs 75 and 85 to 90 from the letter from the Settle- 
meat Officer, Satara, dated 2nd March 1923— submitting.-the second 
Itevision Settlement lie-part of the Man taluka of the Satara district. 

Value of land as ascertained laj sales and leases —(1) Sales (General).-— 
Statistics of sales have been collected from the record of rights and ill 
almost every case scrutinised in the villages themselves. The object aimed 
at was to secure pure cash sales of Government agricultural land in an 
ordinary fit state for cultivation (that is neither specially improved nor 
deteriorated) between parties who had no common interest which would 
affect their relations as buyer and seller. All sales which were even sus¬ 
pected of not fulfilling these conditions have been rejected. The chief 
improvements which would cause a sale to he rejected are of course wells 
and tals, the latter, however, only if they are more ambitious structures 
than the small embankments which are required to mako land fit for rice, 
or to level black soil and prevent it from being washed away. Sales in 
settlement of account have been excluded: so that those in which there 
was a suspicion that the transaction was of the nature of a mortgage or a 
redemption, for instance, sales in which the purchaser was the last vendor, 
have been excluded on the ground that a conditional promise to restore 
the laud might have been understood, even if not expressed. 

(2) Leuses (General).—-Theso statistics have been compiled and scruti¬ 
nised with the same care as those of sales; and roughly the same classos 
of eases have been excluded. There is, however, one class of lease which, 

I think, may not have been excluded in some recent settlement reports,' 
and the lion-exclusion of which may account for the very high figures of 
rental quoted in them. If a man sells his land, he will frequently culti¬ 
vate it on lease, paying much more than the normal rent in the hope that 
t>y so doing he will reta’n a lien on it ami some day he able to buy it 
back, oven though there is no condition, verbal or written, to that effect. 
Such a case I place in the category of conditional sales in which the vendor 
continues in possession of the land sold and the rent paid by him is really 
interest; and l have accordingly rejected all leases in which the tenant is 
the previous owner and vendor. Particular care is needed in scrutinising 
leases because, owing to tho facilities given by the Land Revenue Code for 
the recovery of rents, the sawkar at times finds it convenient, if a debtor 
has no land to mortgage, to let his own land to him for a sum covering 
the interest of his debt, so that lie can recover it under the Land Revenue 
Code, and be saved the trouble of going to the Civil Court. I have dis¬ 
covered actual instances of this. 

Leases for a share of the crop are very common; and those for a 
fixod amount of grain are also fairly common. Leases for a cash rent, how- 
over, are sufficiently numerous for share leases to he disregarded altogether. 
Cash rents should in strict theory follow closely the rise and fall of prices, 
and their course should, therefore, correspond with the value of rents in 
kind. As a matter of fact they Jag a long way behind, and only adjust 
themselves slowly to a rise in prices, the tendency being, so long as the 
tenant remains the same, for him to pay the same rent from year to year, 
whether in cash or kind. 


II. Bengal. 

The method of arriving at an estimate of the comparative incidence of 
land revenue favoured by the Indian Taxation Enquiry Committee is a 
comparison of the percentage borne by the land revenue assessment to the 
rental value, which phrase, it is explained, means the economic rent of the 
land. Recognizing the fact that, in areas in which tenancy laws entitle 
tenants to hold lands at rents fixed by Settlement Officers or bv custom, 
the rent paid is less than the economic rent, the Committee suggested that 
attention should he confined to competitive rents, and a comparison made 
of the average rate of such rents with the average rate of land revenue. 

From the reports of the Board of Revenue, the Director of Land 
Records and the Inspector-General of Registration, to whom enquiries were 
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addressed, it appears that competitive or economic rents hardly exist in 
Bengal. The following quotation from the Board's letter explains the 
reason : — 

“Looking at the question from the historical standpoint, the culti¬ 
vator used to pay a fixed proportion of the produce, originally a sixth and 
subsequently much more, to the ruling power. This proportion of the pro¬ 
duce paid to the ruling power was not rent. Subsequently farmers of 
revenue were introduced between the ruling power and the cultivators, but 
receivers of rent in the modern sense were really a British creation. 

“But even the system of rent introduced since the assumption of the 
Diwani by the East India Company was in no senso an economic or competi¬ 
tive rent, but was a rent governed by custom, which cou'd not bo enhanced 
at will. In fact throughout Bengal there existed, and still exists, a local 
( paryana) or customary rate which can only be enhanced under certain 
restrictions and after certain stated intervals. These restrictions on the 
enhancement of rent were due to the underlying idea that the right of 
the proprietor in the land was not an absolute right, but that the cultivator 
tOo had certain indofeasiblo rights in the land. The contention that competi¬ 
tive cash rents do not exist in Bengal is borne out by the fact that, pro¬ 
portionate to the value of the produce, the rents in Eastern Bengal are 
lower than in Western Bengal, although the incidence of population is much 
higher and hence the competition for land much koener in Eastern than in 
Western Bengal. Nor can the rents be said to be economic rents, for the 
rents payable bear no apparent relation to the value of the produce. Again 
where waste lands or kilns lands of the landlords are newly settled, the 
rent fixed is not a competitive or an economic rent, hut settlement is 
made at the customary or local rates, and the landlord exacts a salami on 
settlement in addition to the rent. 

“Apart from settled and occupancy ryots, who have a statutory 
right to hold at rents and rates of rent which shall not he arbitrarily en¬ 
hanced, there exists also a class of non-occupancy ryots. Their numbers 
are however small and it appeal's that the rates of rent at which they hold 
are little, if at all, higher than the rates payable by occupancy ryots. 

“Furthermore it is permissible for ryots to sublet their lands, and 
it may ho argued that the rent at which tho lands of ryots are sublet is 
really a competitive or economic rent. In fact the rate of rent paid by 
under-ryots is much higher than that paid by ryots, hut the Board is 
inclined to think that even such rents can hardly be regarded in any real 
sense as competitive or economic, and in any ease under-ryots are too small 
a class to serve as a basis for comparison. 

“It may be noted that the right of an occupancy ryot to hold land 
at a customary rate • which cannot lie arbitrarily enhanced is a valuable 
right which is freely transferred for valuable consideration.” 

It may he added that the rents in estates under the Court of Ward' 
or even in temporarily-settled and Government estates are in no way differ¬ 
ent in character from those in the permanently-settled estates, and give 
no better indication of the actual rental value of the land. 

The Director of Land Records has expressed a similar opinion. He 
has given tho rates of rent and revenue in certain districts in which 
records of rights have been prepared; a statement of these is attached to 
this letter, but as the rents are customary and not competitive, it is not 
possible to draw any practical conclusion from them. It is not in .fact 
possible to arrive at the incidence of land revenuo in Bengal by ascertain¬ 
ing competitive rents, because such rents do not exist. 

The Board of Revenuo have suggested that the competitive or economic 
rent might be arrived at by adding a percentage of the saleable value to 
the anmial rent, hut it would be impossible to base any reliable conclu¬ 
sions on the results of this method of calculation. The sale value of agri¬ 
cultural holdings in Bengal does not depend solely on the economic value 
of the land. It is influenced by various local conditions and circumstances, 
such as pressure of population on tho land, the existence or otherwise of 
moneyed men in the locality, cost of cultivation, sale value of the pro¬ 
duce, and so on. Aloreover, the present fluid condition of the custom of 
transferability of ryoti holdings, the uncertainty of the law on the subject 
and the varying amount of risks which the purchasers run in different 
localities, due to the varying personal equation of the landlord, are very 
important factors in determining tho sale price of ryoti holdings. 
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The Governor in Council agrees with the Committee that the comparison 
of the land revenue with the gross produce involves so many factors of 
a varying and indefinite nature as to make it impossib.e to arrive at any 
results on which reliance could be placed, and ho is therefore forced to 
the conclusion that it is not possible to form an estimate of the incidence 
of the land revenue in Bengal which could be used as a basis of comparison 
with other Provinces. 


Statement refeired to i» the extract. 


District. 

D&ooa .. 



Inoidence of 
rent 

per acre. 

as. a . in 

.. 2 13 1 

Inoidenoe of 
land revenue 
per acre. 

as. A* F. 

0 5 0 

Mymensingh 



..384 

0 3 8 

Faridpar 



,. 2 9 2 

0 8 6 

Bakarganj 

'J'ippera 



.. 4 8 10 

0 7 4 



..322 

0 7 9 

fcoakhali 



..446 

0 8 fi 

Chittagong 



..600 

2 14 2 

Baj shah i 



..330 

0 10 0 

Midnapore 



.. 3 15 6 

0 12 10 

Jessjre 



..276 

0 9 6 


III. Bihar and Orissa. 

The first object of the Committee is to arrive at an estimate of the 
comparative incidence of the land revenue in different provinces. Various 
methods of ascertaining, this havo been discussed in connection with question 
104 of the questionnaire of the Committee, and the others have been 

abandoned In favour of an attempt to find the ratio of the land revenue to 
the real rental value or economic rent. The latter is identified with a 
competitive rent. The Committee believe that it will be possible oven in 
permanently-settled tracts to find sufficient samples of competitive rents 

to enahle a competitive rent per acre to tie worked out for comparison with 
the incidence of land revenue on the acre. 

The local Government ate satisfied that the search for the economic 
rent would only result in a speculative figure on which no reliance could 

be placed. A competitive rent in agricultural tracts is unknown. Rents 

are governed by custom and the tenancy laws. The non-occupancy ryots 
are so rare that the rents of their holdings would be no index to the 
competitive rents, even if they could be accurately so described; but they 
are not really competitive rents, as even the non-occupancy ryot is pro¬ 
tected against unreasonable demands by'the Tenancy Acts. Moreover, there 
are frequently spocial reasons to account for non-occupancy holdings; ill 
one district, for instance, they include a large number of reclamation leases 
and are in consequence below the pitch of the fully controlled rents of 
occupancy holdings. In the case of a surrendered, purchased or abandoned 
holding, a landlord could no doubt let it at a competitive rent, but he 
prefers to settle it at a customary rato and to take a premium, the amount 
of which it would bo very difficult to discover. Even if it were possible 
to Obtain reliable information in a few cases, it would be insufficient in 
amqunt to form a basis of an estimate of the average economic rent. 
Lunds are sometimes settled with the object of retaining a supply 
of cheap labour. Moreover, other disturbing factors will intervene in the 
case of isolated settlements; a man, for instance, who already holds land 
at a low rate, may find it worth while to take up more at a rate higher 
than he would otherwise be willing to pay. The same considerations apply 
to the information to be obtained from leases and sales. Experience has 
shown that, in the case of tho latter in particular, the information con¬ 
tained in the deeds is frequently incomplete or designedly inaccurate; sales 
of agricultural land are generally forced by an accumulation of previous 
debts at excessive interest, the total of the debts is recordod as the sale 
prico of the land, and the croditor takes tho land in.full discharge of the 
debt, since it is all he gets. Further, the transferee may havo to pay a fee 
to the landlord and he will deduct this from the sale price. It is rarely 
safe to assume that the nominal sale price of land is tho actual market 
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value that a willing vendor could obtain from a willing purchaser. The 
local Government are satisfied that it is idle to pursue the search for the 
economic rent in this province, where an economic rent is not a fact but 
a hypothesis, A figure might be obtained which would not only be of no 
value, but owing to its fictitious authority, might be seriously misleading. 


I am to say, however, that the local Government are ready to have a 
statement compiled by districts on the following lines, if the Committee 
think it will be of any use to them. Tho following factors will be taken: — 

(1) total revenue; 

(2) total rental value as compiled for the purpose of cess, viz., actual 

rents of rented lands with assumed rent for lands in possession 
of the landlord; 

(3) average rate of rent per acre of occupancy holdings as shown in 

the most recent record of rights; 

(4) average sale value per acre of occupancy holdings according to the 

registration returns of the last five years; 

(5) approximate rate of economic rent, taking this as (3) plus 10 per 

cent of (4); 

(6) ratio of (3) to (5). 

The local Government, however, still consider that the result will be of 
no more value to the Committee than the fact already reported that the 
revenue realised by Government is about one-eighth of the rental value of 
the land ns determined for the purpose of cess. 


IV. Burma. 

After discussing various possible methods of arriving at an estimate 
of the comparative incidence of land revenue in different provinces, it was 
suggested that a comparison of the percentage borne by the land revenue 
assessment to tho rental value would appear most likely to afford a basis 
for ascertaining the incidonce of land revenue. I am now to forward, for 
the information of the Committee, two statements containing the informa¬ 
tion required by the Committee in respect of the districts in this Province 
which have been settled since the year 1910. The rents entered in the first 
statement have been calculated on the basis of the rents on each soil class 
ascertained by enquiry during settlement and utilised by Settlement Officers 
when discussing their assessment proposals for the soil class; and have been 
averaged out for tho whole of each district by weighting them with the 
corresponding total areas in each soil class in each assessment tract. In 
the second statement, which refers to districts which have only recently 
been visited by Settlement Parties, the rents entered are those ascertained 
on enquiry by Settlement Officers; but the rates of revenue are those in 
force during the expiring settlement. 

Rates of land revenue are in Burma not based on rents, but on net 
produce, i.e., the value of the gross outturn less the cost of cultivation. 
Rents are, however, taken into consideration in determining the pitch of 
the rates. The figures for average rent are affected by the fact that on 
land of the lowest classes only a small area of the best land is as a rule 
rented. In certain districts, e.g., Minbu, Kyaukse, Mandalay and Shwebo, 
water-rates are included with land revenue in a consolidated assessment 
and the average revenue is the average of the consolidated assessment in 
irrigated areas and land revenue in unirrigated areas. 


II-ll 
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Statement I. 


Year of 
Rettlement. 

District. 

! 

1 

Average 

rent 

per acre. 

Average 
revenue 
per acre. 

A rea for whioh 
the caloulationB 
were made. 





E8. 

ne. 

ACRES. 

1910-18 i 

Toungoo ., 



9-77 

2 91 

846,881 

1912-14 

Bassein 


V . 

903 

2-89 

481,868 

1912-U 

Heniada .. 



1008 

3 08 

493,487 

1913-14 

Ineein 



7-74 
r io-74 

264 

3-38 

116,-234 

133.972 

1913-16 

Pegu 



[ 9-88 

3-03 

289,922 

1913-16 

Tharrawaddy 


. , 

11-14 

3-67 

479,321 

1911-16 

Kyaukpyu 



6-26 

1-69 

183,123 

1916-16 

Sandoway 

. . 


7 60 

3-10 

63,239 

1913-16 

Tliayetmyo 



11-28 

3*02 

60,368 

1914-16 

Prome 



9-26 

1-43 

813,486 

1913-17 

Akyab 


.. 

9 76 

3 13 

693,710 

1916-18 

Sagaing .. 


•. 

10-28 

1-23 

40,472 

1916-19 

Myaungmya 

, . 


13-82 

8-62 

396,176 

1918-20 

Tavoy 



13-09 

2-66 

87,804 

1918-20 

Minbu .. 


, , 

17-80 

7-73 

60,098 

1920-21 

M ergni 


, , 

8 21 

3-36 

20,626 

1919-22 

Kyanker ,, 

•* 


*rV ®' 09 

6-26 

124,136 

i 




Statement II. 






Average 

Average 


tar of Battlement. 

Dietriot. 

rent per 
sore. 

IB. 

revenue 
per aore. 
as. 


1921-22 

Pyapon 

16-40 

8-1 (Paragraph 
Beport.) 

116 of 

1922-23 

Mandalay .. 

13 54 

6-04 (Statement 
paragraph 
Beport) 

16 anH 

44 of 

1918-28 

Shwebo 

7-00 

3-69 


1923-24 

Katha 

.. 9-31 

1-14 (Statements 
19 B). 

16 and 


V. Assam. 

In- the preparation of an estimate of comparative incidence of land rev¬ 
enue, the comparison of soil units would give no information of value even in 
cases where the material is available, unless it so happened that the central 
soil factor in each group applied to land of exactly the same class, the 
same fertility and the same nature of soil. A central soil factor on which 
the whole assessment of a group is based is supposed to be the factor fixed 
for the most common kind of fairly productive land found in the group. 
There is no provision to ensure, nor is there any necessity to ensure, that 
in different groups the same kind of soil is taken as the class which is to 
form the central soil factor. Consequently no comparison of the kind indi¬ 
cated would be of any great value, and as the settlements in India on the 
soil unit system are probably not very numerous, the information to be 
gained from an examination of comparative assessments would not be of 
any great value as a means of comparison between different provinces. 

The fifth system mentioned by you, viz., the comparison of the per¬ 
centage borne by land revenue to gross produce, would not be a sound 
basis for the comparison of incidence of land revenue unless one was in a 
position to state accurately the gross produce of each kind of land in every 
village. Nothing is more difficult than to assess for any field the amount 
of the normal gross produce. The actual gross produce varies from season 
to season and is influenced by a number of considerations apart from the 
relative fertility of the different fields. It is affected by, for instance, cattle 



mortality, by the difficulty of obtaining plough cattle; it is also affected by 
the circumstances of the cultivator such as incidental sickness. It is true 
that in settlement reports the revenue assessed is compared with the esti¬ 
mate of the normal gross produce. But every settlement officer knows 
that this comparison is only used as u guide, and a very rough guide, to 
operate as a check against over-assessment. Consequently, the gross out¬ 
turn assumed by the settlement officer is very often a quite low figure and 
never has any pretension to represent the actual gross outturn. Nor are 
there figures available showing from year to year the estimated gross pro¬ 
duce of any area. Even in ryotwari areas whoro land records are main¬ 
tained this figure would ho difficult to calculate, and in permanently-settled 
areas for which we have no detailed figuros the estimates of produce are 
merely an approximation of very little value. Consequently to use imag¬ 
inary estimates of gross produce for the purpose of a comparison between 
provinces of the incidence of land revenue would be misleading because 
the facts on which the comparison would bo based would be inaccurate. 
Therefore it seems to the Government of Assam that no useful comparison 
can be made on materials of this kind or on this basis. 

There is another reason why a comparison of the land revenue with 
the gross produce of land would not be a useful basis of comparison. It 
would be difficult to distinguish how much of the total amount of land rev¬ 
enue in any province relate to town land, trade sites, residential sites, 
wasto land nn<l ordinary agricultural land. Consequently the total figure of 
land revenuo, if compared with total gross produce of any area, w'ould yield 
a figure which would not be accurate if one wished to arrive at a com¬ 
parison between the land revenue assessed on agricultural land and the 
gross produco of that land. 

The last suggestion is that a comparison should be made of the per¬ 
centage home by the land revenue assessment to the rental value of land, 
and it is further laid down that the rental value to be considered iB the 
economic rental value as distinguished from the actual rents paid in cases 
where these actual rents differ from the economic rent. The Taxation 
Enquiry Committee asks the Government of Assam to undertake an en¬ 
quiry all over the province in order to examine the rents actually paid 
to differentiate in each case the economic rents from the rest, and then 
to find out the incidence of the land revenue, presumably per acre, and the 
proportion it bears to the economic rent. It must be remembered that in 
the districts of Goulpara and Svlhct. with the exception of a very small 
area, there are no land records and no materials in existence on which 
such enquiries could he based. In the ryotwari areas of the Assam Valley 
a very large proportion of the land cultivated is held by the ryots direct 
from Government on the revenue fixed by the Settlement Officer. Where 
it is sublet most of the rents arc fixed without any relation at nil to the 
considerations of economic rent, but lands are leased out in various ways 
in which very frequently obligations of service are taken into consideration 
in arriving at the terms of the lease. To make an enquiry of the nature 
indicated would require a very large and a highly trained .staff if the 
materials available were to be properly handled. The enquiry would take 
years to complete, aud even so it is to be doubted whether the results would 
lie accurate. Obviously in a case like this inaccurato results would have 
extremely little value. The Government of Assam therefore think that it 
would be a mistake to devote public money to expenditure oil an enquiry 
of this nature, and doubt whether even if they were prepared to put. for¬ 
ward a supplementary demand for the purpose the Legislative Council would 
vote this. The appointment of a small temporary special staff is at present 
out of the question, because the staff would necessarily havo to be highly 
qualified and the Government have not the officers available to provide 
such a staff. 


VI. Punjab. 

T am to say that the importance of gauging the incidence of land 
revenue by its relation to rents has long been rocognized in the Punjab, 
whero the theoretical maximum standard of assessment is half the land¬ 
lord’s net assets. Whenever therefore the land revenue of a district is 
reassessed, it is the duty of the Settlement Officer t-o examine all the avail¬ 
able material bearing upon rents and to form an estimate of net rentals 



ciiele by circle and ultimately of the district as a whole. In statement 
No. I, which forms an enclosure to this letter, the relevant figures pertain¬ 
ing to the most recent eleven settlements have been collected. A glance 
at column (9) of this statement will show that, at the time of imposition, the 
land revenue on an area of over eight million acres amounted on the average 
to about one-quarter of the rental, the figure varying in different districts 
iioni 19 to 36 per cent. 

Owing to agricultural and economic developments, into which it is 
not here necessary to enter in detail, there has been a general tendency 
for the gross rental to rise during the currency of settlements with the 
result that the land revenue absorbs a considerably smaller percentage of it 
at the end of the prescribed term than it did at the beginning. Column 
f8) ol statement No. 1 thoreiore shows the proportions which the 
expiring assessment of the eleven districts in question bore to the landlord's 
net rental as estimated by the Settlement Officer. These ranged from 13 to 
27 per cent, and averaged 17.8 per cent. It uppears therefore that an 
assessment which at the time of its imposition amounts to 25 per cent of 
the rental falls during the term of settlement, which in the district* in 
question averaged about twenty years, to 17.8 per cent, and at any one 
time the percentage will be somewhere between those two figures, say 21 
per cent. 

It so happens that of the eleven districts specified in statement No. 1 
no less than six belong to the same Division, that ol Multan, five enjoy 
irrigation from perennial canals recently constructed and four more from 
inundation canals, it is possible therefore that they are not typical of the 
province as a whole and that development in them has been more than 
usually rapid. A further element of uncertainty is introduced by tho term 
of settlement, which is ordinarily never less than twenty years and is 
very often thirty years. Tire Financial Commissioner has therefore extended 
tho enquiry to other districts and the results are tabulated in statement 
II which shows that for fifteen other districts tho percentage of net assets 
absorbed by the current assessment at the time of its imposition ranged 
from 20 to 39 per cent, and was generally between 25 and 33 per cent, and 
that the expiring assessment amounted to between 13 and 28 per cent 
of it. The figures in this statement relate to districts in all parts of the 
Province, irrigated and unirrigated, and the term of the expiring settle¬ 
ment was in every case the normal twenty or thirty years. The Financial 
Commissioner is therefore of opinion that the conclusion reached in tho 
last paragraph that the land revenue at any ono time amounts to slightly 
over one-fifth of the estimated net rent, is sufficiently accurate. 

It must be remembered that in this Province the great majority of 
rents consist of a share of the produce which is taken at the threshing-floor, 
and therefore varies greatly from place to place and from season to season. 
Consequently in framing their estimates of landlords’ assets, Settlement 
Officers have seldom had any reliable cash rents to guide them, and have 
therefore been generally forced to base their conclusions on more or less 
hypothetical calculations of the value of the landlords’ share of the pro¬ 
duce. In these calculations the Settlement Officer tends naturally 
to be cautious, and the final result is usually a very conservative estimate 
of actual rents, which gives the landlord the benefit of any reasonable 
doubt. It is probable therefore that the land revenue certainly does not 
exceed, and probably falls short of one-fifth of actual rents.- This is par¬ 
ticularly true at the present time in districts which have not come under set¬ 
tlement since the War. The very rapid rise in the prices of agricultural pro¬ 
duce has carried with it a corresponding rise in rents, while land revenue 
has remained stationary, except in the few cases where the term of settle¬ 
ment happens to have come to an end. It is unlikely that the land rev¬ 
enue at the present time exceeds one-sixth of the rent, but as more and 
more assessments come to -be revised a reversion to the one-fifth may be 
expected. 
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VII. Central Provinces. 

llie Central Provinces Government agrees with the view of your Com¬ 
mittee that the lairest way of estimating the comparative incidence of land 
revenue in different tracts is by comparing it with the economic rental of 
the land. But, though this method would give good results, if practicable, 
it is open to doubt whether the information available regarding the rents 
paid by the various classes of under-holders will provide a reliable basis for 
the deduction of the economic rent. 

In order that the problem may be understood it is necessary to give 
a brief description of the various classes of payers of revenue and of rent 
and of the nature of their payments, if favoured payments such as the 
takolis of zamindnrs, which arc fixed at varying proportions of the kamil- 
jama , or lull land revenue, of an ordinary malguzar. be excluded (vhit: 
page 80 of Mr. Dyer’s introduction to the Land Revenue and Settlement 
Systems of the Central Provinces) the revenue payments made fall into 
three main classes— 

(1) The revenue paid by the Central Provinces malguzars to the 
Government, which speaking generally, is, one-lnuf of: - 

(a) their rental roceipts, 

(b) the valuation of the home farm made at the rates at 

which rents are assessed; 

(,c) an estimate of miscellaneous income. 

(,2) The revenue payable by plot proprietors (malilc match Lizas) in 
the Central Provinces, on which the malguzars receive a com¬ 
mission for collection. 

id) Payments made by ryotwari holders. In Berar these payments, 
though low compared with the annual value of the land, are 
often substantial, as they are made lor good land which has 
been in occupation for many generations, but in the Central 
Provinces they are usually small in amount and low in rate, 
as the ryotwari areas are situated in the more backward tracts 
and have mostly only recently boon redeemed from waste, and 
are also, as a rule, intrinsically poorer than ryotwari land m 
Berar. 

The payments in tho nature of rent may be classified as follows: — 

(1) The rent fixed by tho Settlement Officer under the Central Pro¬ 

vinces Tenancy Act on the holdings of tenants holding under 
malguzars: these rents fall lar short of the economic rent. 

(2) Tho rent paid by the tenants of the ryotwari holders, which is 

fixed by private agreement. 

(3) The rent paid by the sub-tenant of the tenant in malguzari vil¬ 

lages in the Central Provinces. This is also fixed by agree¬ 
ment. 

(4) The rent paid by tenants of the home farm (sir land) in the mal¬ 

guzari villages. 

Originally it was intended that the payments ol malik makhuzas, ryots 
and malguzars’ tenants should lie as near an approach to full rental valua¬ 
tions as could be expected to be paid year in and year out, but a succession 
of long term settlements has made the fulfilment of this intention im¬ 
possible. In the Central Provinces ronts are now customary payments liable 
to revision by the Settlement Officer when the land revenue is revised and 
tho revenue based on thorn payable by malguzars leaves out of account such 
items as consent money and nazarana, which now represent an appreciable 
part of the payment for tenant right. It was at one time hoped that mal¬ 
guzars would make use of the facilities provided by the tenancy law for en¬ 
hancing tenants’ rents during the term of settlement on the ground that the 
value of land hud risen: but this hope has not been realised. The evidence 
of sub-rents and leases of home farm land in the Central Provinces and of 
leases of survey numbers in Berar are a clear indication that the rents payable 
to malguzars are far below the level of economic rent, and they are clearly of 
no use for the purpose of comparing the incidence of land revenue in different 
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tracts. We must therefore confine attention to the rents paid by the tenants 
of the home farm, and the sub-tenants of tenants in malgnzari villages and 
to the tenants of ryots in ryotwari villages of the Central Provinces. 

The registration of agricultural leases for not more than one year is 
not compulsory under the Indian Registration Act, and in fact relatively 
few documents aro executed when tenant land is sublet or homo farm or 
ryoti holdings are leased. Registration offices therefore help little towards 
the examination of these transactions. It is true that they are entered in 
the village papers, but there is abundant evidence that the record of such 
rents is not reliable, specially if settlement operations are in progress or in 
near prospect. Apart from definite instances of concealment of the true 
price paid, which come to light, a comparison of. the figures entered for 
different, but similar villages, shows that in many other instances there must 
be concealment. It is also common to record fields as sublet or leased on 
kind when in reality a high cash payment has been fixed. Concealment, 
however, is not the only impediment. The transaction may be complicated 
by previous financial relations between the parties being taken into account, 
as for example when a man leases his field in satisfaction of a debt, and 
favoured leases and sub-leases to relatives are common. Land is moreover 
often taken on lease or sub-lease by substantial men who hold other land 
in their own names at low rates and can therefore afford to pay more 
than a fair rent for this extra land. Detailed examination in the Nagpur 
district showed that the typical man who took land on sub-rent was the 
small substantial cultivator, who gave more as sub-rent than he would 
otherwise have been able to offer simply because his own rent was low, and 
what he was ready to give determined the price which landless men had to 
pay. Speculation also raises sub-rents and lease money, especially when the 
price of a commercial crop like cotton has been high. 

It is possible that in other parts of India the same or similar con¬ 
siderations equally vitiate the evidence of sub-rents and leases as a direct 
indication of the incidence of the land revenue. Tf so, the figures which 
follow may ho of uso towards instituting a comparison between incidences 
in this province and in others, but they cannot be used to prove that the 
land revenue bears a certain ratio to the economic rent. The Committee 
have already been supplied with a copy of Mr. Greenfield’s report on the 
Khamgaon and Malkapur taluks in Berar. Paragraphs -10 to 42 of that 
report show that, even after extraordinary transactions have been excluded, 
leases for the period 1918—23 average about ten times the ryotwari assess¬ 
ment. As these two taluks are prosperous with flourishing cotton markets, 
the figures may be taken as maxima. Tn the Central Provinces malgnzari 
area the rents of tenants, which speaking generally are historically the 
same as the revenue payments of Berar ryotwari holders, range from that 
figure downwards, and in the most backward parts, where the demand is 
still more for cultivators than for land, leasing and sub-letting almost 
disappear, though the casual field fetches about twice its valuation. Tn a 
province like the Central Provinces and Berar, where conditions vary very 
much, economically and historically, from district to district, and where there 
are four main crop areas, namely, the cotton, rico. wheat and minor millet 
tracts, it is useless to attempt to give an average fgure. 

VIII. United Provinces. 

A completely accurate estimate of the incidence of the land revenue 
could also only be obtained after a lengthy investigation. As is shown 
by tlie accompanying extract from a note by the Board of Revenue* of these 
provinces tho conditions in regard to rent and revenue differ from division 
to division and indeed from district to district. No summary conclusion 
can give full weight to so many divergent factors. It is, however, possible 
to prepare a statement which will indicate the general position with sub¬ 
stantial accuracy. 

The statement which is fouwarded with this letter has been derived from 
tho statistics included in the United Provinces Land Revenue Adminis¬ 
tration Reports of certain selected districts. Columns.(3)- (4) of the state¬ 
ment show the area and recorded rental of the holdings of those tenants 
who are not protected by occupancy or other rights and whose rent is there¬ 
for# determined by supply and demand. The figure of rental incidence in 
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column (6) takes no account of short collections, and on the other side it is 
to some extent vitiated, and particularly so in the Gorakhpur division, by 
the omission of premia or iwaaranas and of unrecorded cesses. It may be 
assumod that the figure for the Gorakhpur division lies between tbe figure 
for Benares and Fyzabad. 

In columns (6)—(121 this figure of incidence is tested by the results in 
districts which have come under settlement. These columns show approxi¬ 
mately how far it is safe to apply the non-occupancy or unprotected incidence 
to the total holdings area. Where the settlement report of the exemplar 
district shows that the incidence on the total beddings is greater or loss 
than the incidence on the non-occupnnov or unprotected holding, the in¬ 
cidence in column (5) is corrected by the same percentage. This process 
establishes in column (4) a general figure of incidence which can be taken 
as approximately accurate. This rental incidence is then applied to the 
total holdings area and a rental valuation exhibited in column (16) with 
which it is reasonably safe to compare the total revenue. It must, however, 
be admitted that this method docs not give satisfactory results in the 
case of Gorakhpur, in which division the land revenue percentage of 42 
per cent has been exaggerated by the low recorded rental in the unpro¬ 
tected holdings of Gorakhpur. Tt has also been necessary to exclude the 
bill districts of the Kumaun division as the necessary figures are not avail¬ 
able. It was, however, estimated at the last settlements that in Kumaun 
the economic rent was between three and four times the amount of the 
land revenue, and since prices have risen greatly in the interval, the 
incidence of the land revenue must now he still lower. 

The figures in the statement give an average rental valuation rate 
of Its. 6.7 per acre and an average revenue of Es. 1.5, or 27 per cent of the 
former figure. The Government of the United Provinces think that this 
percentage of rental incidence is fairly close to the facts. Tt may be com¬ 
pared with the complete figures recorded for the estates which are under 
the management of the Court of Wards, where the rents are generally 
lower than estates under private management. The total demand from 
the Court of Wards estates, on account of land revenue, rates and cesses 
amounting to 45J lakhs, represents an incidence of 31.7 per cent on the 
current rental demand and 33.9 per cent on the current rental collection 
of the ostates. The figure of 27 per cent which the statement establishes 
may also be compared with the 45 per cent on assets which has been the 
standard on which the settlement officers work in assessing the demand for 
land revenue. But this figure of 45 per cent is applied after making very 
large deductions from the gross assets end takes no account of nazarana or 
cesses. Consequently on the whole it is fairly safe to assume that, even 
after allowing for short collections, tbe bind revenue does not exceed 30 
per cent of the total rental valuation. 
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IX. Xadras. 

1 am directed to enclose a statement (Aimexure A) sunnnarising the 
results of an enquiry held ten years ago in order to ascertain the proportion 
which the assessment on the land hears to its rental value. 


-More recent figures are available 
ment has been made, as follows: — 

VizAgapatam, 1912-1916 .. 

Tanjore, 1914-1918 .. .. 

Trichinopoly, 1918-1920 


for three districts in which resettle- 

M altiple of rental to 
assessment. 

t 16 (average ratio). 

Single orop wet 6 times. 

Double crop wet 4 - 6 times. 

Dry varies from 7 to lfi times. 
Approximately 10 times for ainglo crop 
wet. 


Detailed figures for Triehinopoly us shown in the Trichiuopoly Resettle¬ 
ment Scheme Report (G.O. .No. 177. dated 29th .January ]92o) are also 
enclosed. (Aimexure ’ll.) 

A comparison of the two sets of figures sho-.vs that the ratio of rental 
to assessment lias risen considerably in the last fifteen years. 



Percentage of agricultural population. Multiple of rental to assessment. 
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APPENDIX VI 

Return from duties on different classes of goods. 

Chapter VI—Taxes on Consumption—Customs. 

(Vide pages 120-121, paragraph 146, of Volume I.) 

The artioles commonly imported, according to the sea-borne statistics may he 
grouped under three beads 

(1) Articles of direct consumption, 

(2) Means of production, and 

(3) Raw materials of industry. 

2. The articles included under item No. (!)may again be subdivided into those which 
eider into direct consumption of the general pc pulation and those which are mainly eon- 
fined to therioher classes. The following is an attempt to classify the artioles on these 
lines. It is obvious that any such classification oan only be made on a rough basis, 
since many of the articles consumed mainly by the richer classes are also used to some 
extent by the poorer sections of the population. 

I. Artioles of direct consumption — 


Names of artioles. Number in the 

Tariff Schedule. 

(») General popi'ltitimi ■ 

1. Sugar .. .. •• 

2. Kerosene oil .. 3t 

3. Chemicals, drugs and medicine “ .. 63,66 

4. Glass bangles and heads ..... 86 

6. Cotton piieoe-goods .. . .. .. 103 

6. Matohes .. .. .. .. .. .. U3 

7. (fireworks .. ,. .. .. .. 112 

8. Oilcakes .. .. .. .. .. 126 

(4) Richer elustcs— 

1. Articles of food and drink, excluding sugar .. 1—14,17,20—26 

2. Tobacco (manufactured and unman n factored ! 

and cigars and cigarettes . .. .. 20 28 

3. Gums, resins and lac ........ 30 

4. SeedB .. .. .. .. .. .. 80 

6. Hemp (raw and manufactured) ,, .. 43, 100 

6. i'lax (raw, twist, yarns, manufactured, etc.)., 43, 106 

7. Bilk (piece-goods and manufactured Bilk waste 

and raw silk, yarn, noil, thread, etc.) .. 43,106-107 

6. Wood and timber ........ 46 

2. Miscellaneous (oanes, shells, etc.) .. 47—63 A 

10. Ivory .. .. .. .. .. ,, 49,121 

11. Jewellery (including precious stones) .. 61,52,122 

12. Apparel .. .. .. . 55 

13. Arms, ammunition and military stores and 

explosives .. .. .. .. .. 67—61 

11. Conveyances .... ..... 67 

16. Motor-cars, motor-oycles, etc. ...... 68 

16. Cutlery and eleotroplatc ware .. 70, 72 

17. Clocks and watohes ........ 71 

18. Electric goods (gears, switches, etc.) . . 74 










Names of articles. 


1C 


Number in the 
Tariff Schedule. 


(i) Bicker citata-e out. 

19. Mue’oal Instruments 

20. Furniture, cabinetware, eto. 

21. Glassware and Earthenware 

22. Hides, Skins and Leather 

23. Gold and silver (plate, thread and other manu¬ 

factures) 

24. Metals other than iron and steel 
20. Paper, paste-board and stationery 

26. Hosiery .. .. .. 

27. Yarns and textile fahrics no': otherwise 

speoilied .. .. 

28. Jute (twist-yarn and marmfaotures) .. 

29. Haberdashery and Millinery 

30. Work of Art .. .. .. ._. 

81. Brushes and Br ooms 

S2. Candles .. .. . 

33. Cinematograph films . .. 

34. Mats and matting 

30. Oiloloth and door cloth .. 

36. Perfumery ,, 

37. Tyres and tubes f jr motor-oar*, motor-oyoles, 

etc., and other manufactures of rubber 

38. Polishes and compositions 

39. Printing and lithographmaterials 

40. Prints, engravings, etc. 

41. Smokers’requisites 

42. Soap . 

43. Starch and Farina ,, . 

44. Articles made of stone and marble 

45. Toilet reqnieiteB .. 

46. Toys, games, eta. 

47. Articles wholly or mainly manufactured, not 

otherwise speoified .. . 

48. Coral .. .. . 

49. Umbrellas .. 

60. All other articles not otherwise specified 

II. Means of produotion— 

1. Hardware, ironmongery and tools .. 

2. Other implements, instruments, etc, (exoluding 

musical instruments) .. 

3. Maohinery 

4. Machinery to be worked by manual labour .. 
0. Building and Engineering materia] 

6. Furniture, tackle, etc., for vessels' 

7. Paoking for engines and boilers 


77 

82 

83-84 

86 

96 -97 

98 

99 

106, 107 B 

106 

106 

106 

109-110 

113 

116 

117 

124 

126 

128 

130, 186 

131 

132 
138 

137 

138 

139 
1411 

141 

142 


143 

146 

148 

149 


76 


76, 78, 80 
87, 88 
89 
114 
120 
127 


III. Raw materials of industry— 

1. Coal, coke, etc. .. 

2 . Iron and steel 

3. Mineral oils 

4. Oils (animal, essential, eto.) .. 

5. Tallow and 8tearine wax 

6. All raw material and articles not otherwise 

speoified 

7. Dyes, colours and paints, etc. .. 

8. Cotton yarn and twist .. 

9. Unspecified yarns, textile fabrios and woollon 

yarns (manufactured) .. 

10. Cordage, ropes and twine 

11. Pitch, tar and dammer .. ,. .. ,, 


29 

82, 90—93 
34 A , 36, 

36 

37 
40 

54 

81 

104, 106 

106 

118 

w 
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3. The following table has been prepared on the abore basis distinguishing the 
taxes on articles of direct consumption from those on means of produotion and law 
materials, so far as the years 1913-14 and 1924-26 are concerned. 


Percentages in 
column (41 
eorreoted with 
reference to the 
price index 
of 1913. 

(81 


LAKHS, i LAXH8. 1913 1924 

R8, RS. [ | 

1. Artiolfs of direot con- 

sumption— 

(a) General popula-! 

tion. 

(b) Richer olasses. 

2. Means of production .. 

3. Raw materials of indus¬ 

try. 


i 


430 

-1,746 | 

307 1 


194 

400 i 

1,416 

264 ' ll« 

226 ! 

101 

;i8 : 

193 

410 ; 


260 

64 ! 

1 

494 

810 ' ) 


612 



1 

Percent¬ 

Index 

— 

1 1913-14. ll924-25. 

age of 

number 


1 

I 

increase. 

of prices. 

(1) 

(3) ! (3) 

! i 1 2 3 4 ) i 

(6) 




APPENDIX VII 


Table showing India’s share in the world, trade in Tea for the 
three years ending 1913-14 and 1923-24, 

"(Vide page 129, paragraph 168, of Volume I.) 

Three years ending 1913-14. 

(Millioni of lbs.) 


— 

India. 

Ceylon. 

China. 

Java. 

Total. 

1911-12 

263 

186 

196 

60 

693 

Percentage of total .. 

38 

27 

28 

7 


1912-13 .. 

282 

187 

198 

62 

729 

Percentage of total .. ' 

39 

28 

27 

s 

•• 

1913-14 . 

292 

197 

191 

66 

745 

Percentage of total ,, 

39 

28 

26 

. 

9 

•• 

Average ,, 

279 

190 

196 

69 

722 

Percentage of total .. 

39 

23 

27 

8 1 - 


Three years ending 1923-24. 

(■Millions of lbs.) 


— 

India. 

Ceylon. 

China. 

Java. 

Total. 

1921-22 .. 

317 

161 

67 

67 

602 

Percentage of total .. 

53 

27 

9 

n 

• • 

1922-23 .. 

295 

172 

76 

81 

624 

Percentage of total ,. 

47 

28 

12 

13 

. . 

1923-24 .. 

346 

182 

107 

90 

724 

Percentage of total .. 

48 

25 

16 

12 


Average 

319 

172 

80 

79 

650 

Percentage of total .. 

49 

27 

12 

12 



11-13 

















APPENDIX VIII 


Consumption of and rate of duty on Salt. 

Chapter VII—Taxes on Consumption—Excises levied 
for purposes of jw. venue. 

(Vide paragraph 167 on pages 130-137 of Volume I.) 

The following figures relate to continental India only. Burma is ex¬ 
cluded because for a long period the rates of duty were different from 
those for the rest of India, while the system of levying duty did not in¬ 
volve an exact account of quantity. The.population of and the consumption 
iu certain Indian States and Foreign Possessions are also excluded for rea¬ 
sons which will appear later. 

2. The principal sources of supply of salt to India are (1) the salt mines 
at Khewra, and other placos in the North-West Frontier Province and the 
Punjab, (2) tno salt factories at Sambhar and other places in Rajputana, 
(3) tho factories, both monopoly and excise, in Bombay and Sind, (4) the 
factories, both Government and excise, along the Madras Coast, (5) the 
educed salt issued from saltpotre factories, (6) imports by sea, (7) imports 
by land from Portuguese territory. 

3. In addition to these supplies salt is made for their own consump¬ 
tion by the States of Cutch, Baroda and Travancore and some of the Kathia¬ 
war States, and for export into British India ns well as for their own 
consumption by the Portuguese territories in India. On the other hand tho 
French territories and the State of Cochin receive duty-free supplies from 
British India, and some of tho States of Rajputana likewise receivo duty- 
free supplios under treaty arrangements. 

4. The figures shown as the figures of consumption in the table below 
includo all the salt that paid duty to the British Government in the years 
indicated, whether at the mines or at factories or at sea or land customs 
offices or at bonded warehouses. They do not represent either manufacture 
or import or actual consumption. Thoy are concerned only with the quanti¬ 
ties which actually paid duty, which in many cases represent issues on 
account of subsequent years. 

C. Ttie figures for tho years 1878-79 to 1921-22 are taken from the 
Statistical Abstract. Those for 1922-23 and 1923-24 have been supplied by 
the Commercial Intelligence Department. As, however, figures for these 
years were not available in the case of Bihar and Orissa, an estimate haa 
been made with reference to the figures for 1921-22. 

6. The population over which they are distributed is the population of 
all India, excluding Burma, for tho reasons already stated, and excluding 
also the States of Travancore, Cochin, Cutch, and the Kathiawar States, 
and the Foreign Possessions in India. Travancore and Cochin are excluded 
because the first partly supplies itself and is partly supplied with duty-free 
salt, while the second is purely supplied on the latter principle. Cutch 
and the Kathiawar States are excluded because they are entirely self- 
supplying in the matter, The Foreign Possessions are partly self-supplying 
and are partly supplied duty-free. The population of such of the Rajputana 
States as receive duty-free supplies has not been excluded, because the 



figures of quantities in question are small and the figures of population 
cannot easily be ascertained. 


Year. 

__ . 1 

Consumption of 
salt in India (ex¬ 
cluding Burma) 
in lakhs of 

mannds. 

| Total population 
of India (ex¬ 
cluding Burn.a), 
number in lakhs. 

Consumption per 
head, lbs. 

1 

Index number of 
consumption per 
head. 

Kate of duty per 
maund 







Its. A. 

P. 

1878-79 


260 

2,297 

8'9 

100 

* 2 8 

0 

1879-80 

« • . , 

269 

2,345 

9-4 

106 

; * 2 8 

0 

1880-81 

, , ,, 

264 

2,394 

SO 

101 

'*28 

0 







• • 2 8 

0 

1881-82 

.. ,, 

276 

2,443 

9-3 

104 

and 








2 0 

0 

1882-83 


292 

2,471 

9-7 

109 1 

2 0 

0 

1883-84 


294 

•2,500 

9-6 

108 

2 0 

0 

1884-86 


312 

2,528 

10-2 

115 

2 0 

0 

1886-86 


304 

2,567 

9 7 

108 

! 2 0 

0 

1886-87 


322 

2,686 

102 

116 

1 2 0 

0 







2 0 

0 

1887-88 

• • 

312 

2,614 

9 8 

110 . 

and 








■ 2 8 

0 

1888-89 


311 

2,643 

9 6 

108 

, 2 8 

0 

1889-90 


318 

2,672 

9-8 

110 

2 8 

0 

1890-91 


319 

2,7'1 

9-7 

109 

2 8 

0 

1891-92 


332 

2,730 

10 0 

m 

i 2 8 

0 

1892-93 


337 

2,734 

10 1 

113 

2 8 

0 

1893-94 


333 

2,738 

9 8 

310 

2 8 

0 

1894-95 


331 

2,742 

100 

111 

! 2 8 

0 

1895-96 


331 

2,747 

100 

111 

i 2 8 

0 

1896-97 


328 

2,761 

98 

no 

2 8 

0 

1897-98 


333 

2,755 

9-9 

in 

1 2 8 

0 

1898-99 


339 

2,760 

101 

113 

2 8 

0 

1899-00 


339 

2,764 

10-1 

113 

2 8 

0 

1900-01 


348 

2,708 

10-3 

116 

2 8 

0 

1901-02 


343 

2,773 

10! 

113 

2 8 

0 







1 2 8 

0 

1902-03 


361 

2,791 

10-3 

116. 

and 








: 2 0 

0 

1903-04 


363 

2,809 

io e 

119 

| 2 0 

0 






f 

] 2 0 

0 

1904-05 


37 

2,827 

10-y 

122 1 

and 







l 

1 1 8 

0 

1906-06 


391 

2, r 45 

11-3 

126 

i 1 8 

0 







i 1 8 

0 

1906-07 


409 

2,864 

11-7 

331 

1 and 








i 1 0 

0 

1997-08 


4 26 

2,882 

12 1 

136 1 

1 0 

0 

1908-09 


433 

2,901 

12-2 

137 

1 1 0 

0 

1909-10 


431 

2,919 

12-1 

136 

i 1 0 

0 

1910-11 


432 

2,937 

12-1 

136 

1 l 0 

0 

1911-12 


468 

2,956 

12 6 

142 

! i o 

0 

1912-13 


459 

2,958 

12 7 

143 

l 0 

0 

1913-14 


468 

2,960 

12-9 

146 

i 1 0 

0 

1914-15 


494 

2,902 

13-7 

164 

1 1 0 

0 







1 0 

0 

1916-16 


460 

2,964 

1 12-7 

143 | 

j and 







l 

1 4 

0 

1916-17 


620 

2,967 

14-4 

162 

1 4 

0 

1917-18 


668 

2,969 

15 4 

173 

1 4 

0 

1918-19 


480 

2,971 

13-3 

149 

1 4 

0 

1919-20 


444 

2,973 

12-3 

138 

1 4 

0 

1920-21 

.4 

493 

2,975 

13 6 

163 

1 4 

0 


A mannd = 82f lbs. 

* The rate iu Bengal during these years was Rs. 2-14-0. 









ioo 


Y 

1 ear. 

© K ■'«8 *S 

• a 

b 
« 53 

■*3 . 

P* bC » to 

S.g .S"l 

o S a .5 a 
o 

Total population 
of India (ex¬ 
cluding Burma) 
number in lakhs 

1 

i 

Consumption per j 
head, lbs. 

| 

Index number of | 
consumption per j 
head. 

1921-22 

609 

2.977 

14 0 

158 

1922-23 

667 

2,979 

15-6 

175 

1923-2-1 

494 

2,981 

13-6 

163 



BS. A. 

1 4 

1 4 

n n d 

2 8 
2 8 

and 
1 4 


P. 

0 

0 

0 

0 

0 


A maund 82f lbs. 


maund. 
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APPENDIX IX 

Chapter VII—Taxes on Consumption - Exoises levied 
for purposes of Revenue. 

A Note on the Systems of Taxation of Tobacco in other 
countries and in India. 

To any but persons accustomed to Indian conditions, it is hardly neces¬ 
sary to emphasise the fact that tobacco is, in nearly all tho rest of the 
world, universally recognised as affording one of the most suitable subjects 
for taxation. As, however, it has gone to a great extent untaxed in 
British India for so many years, it may perhaps bo useful to enforce this 
position by a few quotations. 

Thus Mr. Armitage Smith in his ‘Principles and Methods of Taxation’ 
says:— 

“The aim of taxation is revenue: by confining indirect taxes to few 
articles the cost of collection is diminished; the selected articles should be, 
however, sufficient in number, and of such a kind as to touch all classes, 
and to reach in a moderate degree those who do not contribute to direct 
taxation. The articles suitable for taxation vary with tho circumstances 
of a country and the habits of the people; tea and coffee, beer, spirits, 
and tobacco are very suitable commodities in Great Britain, while a salt tax 
is almost the only form of taxation which can touch the masses in India.” 

Mr. Hobson in his ‘Taxation in the New State’ states as follows: — 
“The only important indirect taxes which an intelligent Stato would 
retain are those directed to the control and restraint of a few important 
articles of popular luxury, tho large consumption of which is not merely a 
presumption of tho possession of superfluous income, but is definitely detri¬ 
mental to personal health, morals or public order. Of this character are 
alcoholic driuks and tobacco, in the dimensions of their present use.” 

Carl Plelm in his ‘Introduction to Public Finance’ says: — 

“Luxuries and comforts may be taxed heavily. This applies especially 
tc luxuries tho use of which has bocomo a fixed habit with large masses 
of people. The general principle is to select those luxuries of the widest 
consumption as the objects of the heaviest taxes. Thus, alcoholic liquors and 
tobacco are universally taxod in this way. In the United States they form 
almost tho solo objects.” 

As a consequence the taxation of tobacco holds a high place in the 
revenue administration of many couutries. The following table illustrates 
the proportion borne by taxation of tobacco to total tax z’ovenues in the 
countries for which figures are readily available. It will be observed, how¬ 
ever, that in certain cases even these proportions are due to the inland 
revenue only, owing to the customs duties being merged with those on other 
articles— 


Country, year and ourrenov 

(1) 

Yield from 
taxes on 
tobaooo in 
millions. 

(2) 

Total tax 
revenueiD 
milUcne. 

(3) 

Percentage 

borne 

by ocluron (2) 
to column (3). 

14) 

Great Britain— 1922-2S—pounds 

53 

911 

6 9 

Commonwealth of Australia—1918—19— 

a 

45 

4 4 

pounds. 

New Zealand—pounds .. 

l 

22 

4 5 

Canada—1619-20—dollars 

31 * 

350 

8 9 

United States of America—1920 —dollars 

296 * 

8,704 

4-4 

Argeutina—1920—dollars 

43 

460 

9 3 

Chile—1921—paper dollars 

18 

190 

9-5 

Germany—1921-22-marka .. .. .. 

3,600 

96.000 

3-7 

Belgium—1921—francs .. 

70 

3,119 

2-2 

Holland—1922 —florins .. 

18 

607 

•3 


* In these two cases tho figures aro for inland rovenue only. 


Tobaooo a 
very common 
subject of 
taxation. 


And affords 
a large share 
of tbe 
revenue in 
many 
countries. 
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The syst. ins 
adopted may 
he divided 
inlo four 
groups. 


The English 
system. 


The olamp 
system— 
Genera!. 


Tlie systems adopted m these and other countries of administering tiie 
tax may be considered roughly in four groups— 

(1) The English system, 

(2) the stamp system, 

(3) the system of manufacture in bond, and 

(4) the system of monopoly. 

It will bo observed that these systems are not of necessity mutually 
exclusive. 

The English system is based on the fact that England is a large manu¬ 
facturing country, growing very little indigenous tobacco. For instance, 
in 1922 the imports of manufactured tobacco wore only 688,(XXI lbs., while 
the import of unmanufactured tobacco was over 135 million lbs. Tobacco 
may only be imported through certain ports where warehousing facilities 
are provided, in ships of a fixed minimum tonnage and in packages of a 
prescribed minimum size, which must contain nothing but toliaeco. 

The quantity of tobacco grown is insignificant, but there are rules pro¬ 
viding for the supervision of growing and of curing from the time of 
plucking the crop until it is delivered to the warehouse. 

Duty is paid on the unmanufactured article when it leaves the bonded 
warehouse for the factory, hut special facilities are given for rebates on 
losses in the process of manufacture, and for this purpose excise officers are 
employed whose principal duties are to see — 

(1) that no tobacco is used in the factory which has not paid duty, and 

(2) that nothing except certain prescribed materials is added to the 
tobacco during the course of manufacture. The main purpose of 
this regulation is to prevent increase of the weight, on which 
the rebate of duty depends. 

Every manufacturer is required to take out a license, for which ho pays a 
sum which depends on the weight of unmanufactured tobacco received by 
him within the preceding year. Sample rates of fees are—£5 5s for a weight 
not exceeding 20,000 lbs., £10 10s for one between 40,000 and 60,000 lbs., 
and £31 10a for one exceeding 100,000 lbs. Jn applying for the license the 
manufacturer must describe ail premises which he proposes to use for the 
purposo of his trade. Jtaw tobacco is brought to the factory under a permit 
showing that duty has been paid when it was released from the bonded 
warehouse. All tobacco entering the factory is entered in a tobacco entry 
book and the permits are filed with the book. During the course of manu¬ 
facture tho manufacturer is not allowed to add any substance other than 
water and essential oil. except in tho case of Cavendish tobacco and roll 
tobacco. If any manufacturer is found to have in his possession tobacco 
which lias completed the final stage of manufacture and contains more than 
32 per cent of moisture or 4 per cent of oil, he incurs a penalty. It is also 
an offeuee to use in the manufacture of tobacco the leaf of any plant other 
than the tobacco plant. The Excise Officers tuke samples of the finished 
articles and send them for analysis. There are two kinds of samples: 
general samples,, which are intended as a check on the manufacturer’s opera¬ 
tions, and special samples, which are taken when an offence is suspected 
and it is thought that a jirosecution may he necessary. 

During the process of manufacture considerable quantities of refuse aio 
accumulated, consisting of stalks, tobacco dust, sand and “smalls” (tobacco 
which has been broken into pieces too small for use). These aro returned 
to the bonded warehouses and drawback of duty is given for them. 

The rates of duty are 8s 2<( per lb. for unstemmed tobacco and 8s 2 \d for 
stemmed. 

Every retail dealer is required to take out a license, for which the 
annual charge is 5s 5d. Hetuilers are subject to inspection, and inspections 
are sometimes made, chiefly as an additional check upon the manufacturers. 

The stamp system is in force in the United States of America, Canada, 
Mexico, Chile, Argentina, Brazil, Belgium, Holland, Germany, Finland, 
Norway and Denmark. Under this system the duty is paid by means of 
revenue stamps affixed to the packages in which the tobacco is made up 
for retail sale. The stamp system is the most common of all systems of 
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tobacco taxation, ancl in a considerable number of countries it lias boon 
adopted within the last few years. The common features of different types 
of the system are— 

(a) a legally prescribed series of packages, whether by weight and 
number or by value, 

(b) a requirement that there shall be affixed to each package a mark 
of identification of the manufacturer, together with a description 
of the contents and the weight and price, 

(c) a revenue stamp affixed to each package by the manufacturer or 

importer, 

(d) the licensing or registration of persons, establishments, machines, 

etc-., used in the trade, and 

(e) periodical inspection of books and stock-taking by revenue officials. 

A detailed description of the system in the United States of America As applied in 
will serve to indicate the administrative features of a typical system. the United 

Growers of tobacco are under no kind of restriction in the United States. 

They need keep no hooks nor make any report of the quantity grown, and 
they may sell their crop to any person they choose. 

Dealers in tobacco leaf are under strict regulation. They must be 
registered with the district collector of taxes and enter into bonds. They 
may only sell to other dealers or manufacturers, or for export. They must 
keep full records of all thoir business and submit returns to the revenue 
authorities, supported by invoices. They must also furnish inventories onco 
a year and are liable for a tax equivalent to that on manufactured articles 
in respect of any leaf tobacco removed otherwise than in the prescribed 
manner, or omitted from their books. 

Thore are two classes of manufacturers, those of smoking tobacco and 
those of cigars and cigarettos. All manufacturers must be registered, must 
make sworn statements giving details of their premises and machinery, enter 
into bonds, submit annual inventories of materials of every description that 
are in their possession, keep prescribed books showing daily the receipts, 
manufacture, issues, etc., of all goods, and must also submit monthly ab¬ 
stracts of all transactions. 

These requirements are common to both classes of manufacturers. In 
addition manufacturers of tobacco are required to put up their tobacco 
in packages of standard weight. These weights range from f- oz., to i and 
1 oz., and so on hv addition of J oz. to 2 oz., thence by uddition of J oz. to 
4 oz., thence to 5, 6, 7, 8, 10, 12, 14 and 16 oz. Tho pucking materials used 
must he approved by the revenue authorities, and each package must have 
a label hearing the manufacturer’s identification number and warning the 
public against using the package for tobacco again. 

The tax is paid by means of stamps, which the manufacturer is required 
to affix to the packages, indicating the weight of tobacco and the class of 
goods contained in each. These stamps are cancelled either by overprinting 
the name of the manufacturer and the date or by perforation. The rate of 
tax on manufactured tobacco is 18 cents per lb. 

Cigars and cigarettes are required to bo put up in packages of pre¬ 
scribed contents bearing a statement of the number of articles therein and 
the manufacturer’s identification number and the revenue stamp. There 
are regulations prescribing tho number of cigars and cigarottes which inay 
he placed in ono package. The tax is paid in the same manner as for 
tobacco, but in addition the stamp must denote the tax payable. As a 
basis for taxing stock deficiencies there is a legal presumption that 25 lbs. 
of leaf tobacco yield 1,000 cigars. The rates of tax per 1,000 cigars are 


as follows: — 

DOLLARS. 

Not exceeding 3 lbs. in weight ... ... ... ... 1$ 

Exceeding 3 lbs. per 1,000 

if the retail price does not exceed 5 cents ... ... ... 4 

if it is more than 5 and not more than 8 cents ... ... 6 

if it is more than 8 and not more than 15 cents . 9 

if it is more than 15 and not more than 20 cents .12 

if it exceeds 20 cents .16 





104 


The system 
of manufac¬ 
ture in bond- 
Oeneral. 


As applied ii 
Australia. 


Cigarettes not exceeding 3 lbs. in weight per 1,000 pay 3 dollars, if they 
exceed that weight, 7 dollars and 20 cents. 

There are four classes of stamps, viz., those for tobacco, snuff, cigars and 
cigarettes. They aro stocked by collectors of taxes and sold only to manu¬ 
facturers, or to importers of manufactured goods who aro certified as such 
by the customs authorities. 

All sales must be in stamped packages, and the absence of stamps renders 
the goods forfeit. The purchaser is required to destroy the stamp on the 
stamped receptacle when it is emptied. 

The chief features of the bond system, which is found in Australia and 
other parts of tho British Empire, are—- 

(1) registration of producers of and dealers in raw tobacco, 

•2) control of cultivation and compulsory returns from doalers of 
tobacco purchased and sold, 

(3) liconsing of manufacturers, 

(4) manufacture in bond, 

1 5) payment of duty on issues from tho factory or bonded warehouse, 
and 

(6) absence of special control as regards retail sales. 

Tho following is a more detailed account of tho system in Australia, 
which is typical. 

Producers of tobacco arc required to bo registered and to keep books 
showing tho area planted and tho quantity harvested, cured and sold A 
return is required to be forwarded to the collector of taxes every year. 

Dealers in raw materials must also bo registered and mast keep books 
showing purchases and sales, distinguishing homo grown from imported to¬ 
bacco. They submit quarterly returns to the collector of taxes. 

Apart from these requirements to keep books and to furnish information 
to the collector of taxes, neither farmers nor dealers appear to be under any 
iestrictions in the matter of their trado. 

Manufacture takes place in bond, and a license duty varying from £5 
to £250 must be paid. Tho factory must be secured to the satisfaction of 
the collector of taxes and all particulars regarding it must be set forth. The 
manufacturer is required to keep books showing the receipt of tobacco and 
other dutiable goods (homo and imported tobacco being shown separately), 
tho quantity manufactured and removed, the amount of refuse, and the 
amount of duty paid. He must also keep a delivery book showing the date, 
weight and consignee for eaeh delivery of tobacco. 

There are also regulations prescribing the manner in which manufactured 
tobacco may be put up in packages and marked. Uncut tobacco may not he 
sent out in quantities of less than 5 lbs. Cut tobacco must bo made up in 
quantities of 1 oz. or more and put up in outer packages of 5 lbs. not or 
more. There aro also restrictions on the minimum quantity of cigars and 
cigarettes in each package. All packages are required to be marked with 
thoir weight. 

Dutiable articles required for manufacture are allowed to the factor} 
duty free. 

Another feature of the system is the “computed yield”. All leaf to¬ 
bacco is deemed to have been made into the highest quality articles unless 
the manufacturer shows the contrary. The “computed yield” of 100 lbs. 
of leaf tobacco is 110 lbs. of plug tobacco, 106 lbs. of cut tobacco, 90 lbs. of 
cigars or 104 lbs. of cigarettes. 

Manufacturers are not allowed to have in their factories manufactured 
tobacco containing more than 30 per cent of moisture. Provision exists for 
dealing with the refuse arising in the manufacture of tobacco, but refuse 
from imported tobacco must be kept distinct from that of home grown 
tobacco. 
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Duty is paid on issue from the 
of duty per pound are as follows: 

Hand-made tobacco 
Manufactured tobacco 
Cigarette tobacco 
Cigars—liand-made 

—machine-made 
Cigarettes—hand-made 

•—machine-mado 


factory or hondod warehouse. The rates 

«. 

a. 

.2 

l 

. ... 2 

4 

7 

0 

. ... 2 

8 

3 

8 

.7 

0 

. 7 

3 


No special control is exercised at the stage of retail sale. 

The following is a list of the principal countries in which tobacco is a 
State monopoly: — 

France, Italy, Swedon, Portugal, Gzecho-slovakia. Austria. Hungary, 
Poland, Bulgaria, Roumnnia, Greece, Spain and Japan. 

The institution of a tobacco monopoly has also been considered in seve¬ 
ral other countries such as Germany, Switzerland, Australia and Denmark. 
Proposals for a State tobacco monopoly were submitted to the Reichstag in 
1882 by Prince Bismarck, but they were rejected by a largo majority although 
the monopoly was expected to return an increased revenue of over £51 
millions, without any addition to the retail prices at which tobacco was sold. 

The possibility of establishing a tobacco monopoly was a’so considered 
by the first Committee of Experts who examined the question of the repara¬ 
tions tc be paid by Germany. They considered that a tobacco monopoly 
would entail very heavy initial expenditure and letommended with certain 
modifications a scheme suggested by two eminent experts it. Mayer und 
Signor Aliprandi. The main features of the scheme suggested by tlieso 
two experts wore ns follows: — # 

(1) No factory, or wholesale or retail tobacco shop was to he established 
without tlie permission of the S^t-ate. 

(2) The introduction of tobacco substitutes in manufacture was to lie 
prohibited. 

(31 Tlie number of existing factories was to he reduced by abolishing, 
with a fair indemnity, those which were not industrial in character, while 
all factories which had been proved by experience to be incapable of pro¬ 
ducing goods at a fair cost price were to he expropriated. 

(4) Products manufactured in tlie various factories were still to be 
sold with their trade mark, but the sale price to tlie consumer was to be 
indicated on each packago; each box or packet w as to be sealed with a band 
representing tlie State guarantees. 

(5) Tlie existing manufacturers were to group themselves into asso¬ 
ciations according to the categories of goods produced and the associations 
were to undertake to supply the State with the quantities required for 
consumption. 

(0) Tlie products manufactured were io be bought by the State at 
prices to bo fixed at regular intervals. 

(7) The prices were to be fixed in conformity witli the results obtained 
in one or two State factories, to be run for experimental purposes and for 
the control of prices. 

(8) Importers of foreign manufactured products were to be free to 
continue their business on the solo condition that they sold their imported 
products to the State warehouses, under the same conditions of delivery as 
home manufacturers who delivered the goods produced in their factories. 

(9) As regards sales, the State was to use the wholesale dealers’ ware¬ 
houses for its own purposes, and retail sales were to be carried out exclu¬ 
sively by licensed dealers. The retail dealers were to sell only State products 
bearing the proper guarantee band, at the price fixed on the package and 
their remuneration was to bo fixed at regular intervals at a definite rate 


*Seo pages 50-51 of the Report of the First Committee of Experts on 
Reparations. 
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The oounire* 
that employ 
monopoly 
8\ stems. 

Other 

countries that 
have consi¬ 
dered them. 






not exceeding 12 por cent on the sale price to the consumer. A small number 
of State retail shops were to ho instituted in order to obtain reliable es¬ 
timates and to control tho expenses of sale. 

The Committee of Experts, while accepting the scheme in general, sug¬ 
gested that it would ho preferable to entrust the sale fo an entirely auto¬ 
nomous organization, the constitution of which might he based on the 
example of the Swedish monopoly. 

'The question was raised in Switzerland in 1890 and again in 1912, 
nut the proposal was very unpopular and no monopoly has yet been estab¬ 
lished. In Australia, a Select Committee of the Senate in 1901 and 1906 
and a Royal Commission of five members in 1906 considered exhaustively tho 
question of a Government monopoly of tobacco. Although the majority of tlie 
Commission declared in favour of nationalisation of tho tobacco industry, tho 
Report has not been followed by any political or Parliamentary action. 
The institution of a monopoly has also been considered in Denmark re¬ 
cently, hut postponed for financial reasons. 


Monopolies 
axe .of t wo 
kinds, 


Th« French 
system is » 
typ<* of a 
oompleto. 
Government 
monopoly. 


A tobacco monopoly may be administered in two ways: — 

(1) Tho Government may directly take responsibility for the manage¬ 
ment through a duly constituted State department, as in France, Italy, 
Austria, Japan, Roumania and Servia, or 

(2) it may allow a private or qnnsi-offieial company to manage the 
concern on behalf of the Government, ns in Spain. Turkey, Portugal and 
Sweden. 

The French system furnishes the best- example of tho first typo.* 

A tobacco tax was first imposed in France in the year 1629 in the form of 
an import duty. In 1674 a Royal monopoly of the manufacture and sale 
of tobacco was created and farmed out. The revenue from this monopoly 
rose Pom half a million francs in the first year to 32 millions at the lime 
of the Revolution. Tu 1791 the monopoly was suppressed and a new system 
was introduced under which cultivation, manufacture nnd sab) wero free, 
hut there was a special tax on manufacturers and sellers, with an import 
duty on tobacco leaf and a prohibition of tho importation of manufactured 
tobacco. In spite of an increase in flic duties, there was a fall in revenue, 
and in the year 1810 a monopoly was constituted for tho purchase of tobacco 
leaf and the manufacture and salo of tobacco. Since 1866 there has boon 
a special department to manage tho tobacco monopoly. 

The chief features of the system are as follows:- - 

(1) Concentration of cultivation by restricting it to certain districts 
and by the imposition of a minimum limit of area. 

(2) Detailed supervision of cultivation. 

(S') Prohibition of the sale of foroign cigars and cigarettes in Franco 
except through tho monopoly and under certain conditions. 

(4) Tho limitation of import on private account to 10 kilogrammes 
per annum for each poison. Tho imported article is of course subject to a 
very heavy customs duty. 

(5) The stamping of the packets manufactured hv the State as under 
the stamp system. 

(6) Retail vend through selected persons. 


Cultivation is allowed in only 29 depa.rleM.enU, the localities being 
selected by custom and climate. The regulations wh-'ch govern it are very 
strict. Tho cultivator is required to put in a formal application to grow 
tobacco. These applications are scrutinised by a Commission jjres'ded over 
by the Prcfet or his de'egate. Permits to cultivate are given only in respect 
of land of an area of not less than 10 ares. The Commission usually 
reject applications from persons who have not proved their solvency or 


*For a detai'ed description of the French system of tobacco monopoly 
see Madsen’s ‘The State as Manufacturer and Trader’ (Fisher Unwin), and 
J, Caillaux ’Les Impots en France’. 



Idl 

whose land is not favourable to the production of good tobacco or who have 
not been able to obtain lor tlioir crop in previous years an average price of 
at least 10 to 20 por cent less tliun the average lor the district. 

The operations of ilic tobacco planters are controlled by tlio cultivation 
olliciaiS, who pay frequent surpr.se visits to ensure tue observance ol tue 
prescribed regu.ations. They supervise the transplanting operations, the 
topping, lopping and removal ot the buds and also ttie ury.ng operations. 
Tbe area under cultivation is carelully measured and tlio total number of 
plants is estimated by counting the number in a lew typical squares. S.m.lar- 
ly the total number of leaves is calculated by multiplying the number of 
plants by tlio number of leaves left on each plant on an average. The 
cultivator is allowed a small number of plants f.or liis personal use. 

The next process is that of the delivery of the' crop, which is also 
regulated by a T'rclectoial decree. The receipt and cTassificat.on of the 
crop are performed by a commission of experts composed of two agents ot 
tlio adm.uistration of tlio State factories and three experts appointed by 
the Prefet. The commission of experts take samples and classify the loaves 
brought in by the planters. The tobacco is then taken to trio warehouse, 
where it is graded according to quality and purchased at a price fixed by 
a committee on which the cultivator as well as the Government are represent¬ 
ed. 


The area under cultivation has decreased enormously during recent 
years owing to the fact that the fixed pric-A offered by the administration 
are no longer profitable in comparison with other crops. In ordor to make 
up for tile dofic.t in tlio home crop it has been necessary to resort to im¬ 
portation on a largo scale from Algeria, America, India and elsewhere. The 
Government maintain altogether 01 depots for raw materials, 5 of which 
are for imported tobacco. 

From tlio bonded warehouses the tobacco goes to tlio factories, of which 
there arc 23. Operations there are conducted within a high wail and the 
operat.vcs are searched on leaving. No account is kept of the rehit.on of 
outturn to raw material, but reliance is placed on tho fact that the operatives 
all have a pension to look to. The tobacco is damped, cut up into pipe 
tobacco and made into cigars and cigarettes of two qualities. The packets 
are sealed with stamps similar to those used on excisable articles. 

For the distribution of the products there are 366 entrepots. Tho right 
of retail vend is a privilege granted to persons who have deserved well of 
the State, the income from the monopoly value of the shop being regarded 
as a substitute for or an addition to a State pension. There are four classes 
of vendors— 

(1) retired higher grade ollicers or their widows or orphans, 

(2) retired lower civil service officials or their widows or orphans. 

(3) invalided soldiers, and 

(4) persons who have done any proved uet of bra’, cry or soli'-saerihcc 
in the interests of the community. 

The appointment is made by the Min'stcr of Finance when tho annual 
income exceeds 1,060 francs and by the local Prefets when it is less. The 
holders are allowed to sublet. They are required to sell at a uniform fixed 
price and are allowed to purchase at a discount of 8 per cent. 

It may be ol' interest to note that an American company recently olfored 
a large sum for a private monopoly, but it is understood that the vested 
rights of tho functionaries prevented the offer being accepted. The following 
figures regarding tho cost of the monopoly and its finaiu-ial results may bo 
of interest, though tlioy relate to 1013: — 

iuaxcb. 

Gross receipts .315,074,039 

Working expenses . 115,193,035 


429,881,004 
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Details of Expenses. 

IBUNCs 

Cultivation ... ... ... ... ... 1,395,026 

Purchase of material* ... ... ... ... 67,175,559 

Depots for loaf ... ... ... ... ... 2,234,186 

Manufacture ... ... ... ... ... - 37,775,999 

Entrepots ... ... ... ... ... 1,334,486 

Transport ... ... ... ... ... 3,874,270 

Miscellaneous ... ... ... ... 1,403,503 


115,193,035 


The quantity sold in 1913 was 44,056,607 kilos, and the price worked 
out al 12.3 francs per l<il<>. 

The system A tax on tobacco was first intioduoed in Japan in 1876 in the shape oi 

in Japan.* a license fee on manufacturers and wholesale and retail dealers coupled with 
a tax on manufactured goods at the rate of 20 per cent on the retail selling 
prices. In 1896, owing to the financial difficulties arising out of the Chineso 
war, the Government found it necessary to discovor new sources of revenue, 
and it was decided to establish a State monopoly in the purchase and resalo 
of indigenous tobacco leaf. '1'hc monopoly law did not at first apply to 
foreign leaf, hut it was extended to it in the year 1899. A completo State 
monopoly over purchase, manufacture and sale was established in April 1904 
after the 11 usso-Japanese war. lleasonable compensation was paid to the 
private manufacturers of and dealers in' tobacco. 

Cultivation .—The cultivation of tobacco had been scattered irregularly 
over the country when it was free, but with the establishment of the leaf 
monopoly the State found it necessary to impose a number of restrictions 
on cultivated areas for administrative purposes. The cultivators are now 
required to obtain special licenses and are subject to strict rules and regu¬ 
lations. Within three years of the introduction of the leaf monopoly the 
number of villages in which tobacco was grown was reduced from 6,100 to 
2,000 and the area devoted to cultivation from 103,000 acres to 08,000 acres. 
Tho number of villages cultivating tobacco was only 1,226 in 1910, the 
total area being 73,000 acres. Restrictions have also been imposed on the 
types of leaf which may bo grown by the cultivators, and tho / numbor 
of types has been reduced considerably. These restrictions on tobacco grow¬ 
ing, which have been found necessary for administrative purposes, have 
resulted in a decline in tho Japanese export trade in leaf tobacco. Tho 
largest quantity exported before tho institution of the monopoly was 
2.48 million lbs. 'This had fallen by 1913 to .47 million pounds. 

Manufacture .—The manufacture of, cigarettes was commenced in 1904 
and that of cut tobacco in the following year. The Government took over 
many of the private establishments and in the earlier years mado provisional 
arrangements with a number of firms for manufacture under contract pending 
the construction of new Government factor.es. The State factories manu¬ 
factured cigarettes and cigars out of imported leaf also. 

Distribution ami sale .—For the distribution and sale of manufactured 
tobacco the State has established a large number of selling offices scattered 
throughout the country. Wholesalers and retailers arc specially appointed 
by the Government under a license for a limited period. The "retail price 
is fixed and published by tho Government, and in no case is any tobacco 
allowed to bo sold to consumers at a price other than the prico fixed. 
Wholesalers buy from selling offices at these prices less a fixed discount of 
15 per cent for most goods, and on selling to the retailors add their 
profit, which must be within 3 per cent of the retail price. The retailers 
consequently receive a profit of about 12 per cent on the total sales. 

Export of manufactured tobacco has also considerably declined since the 
establishment of tho State monopoly. Tho average value of the exports, 
which during the period 1902 to 1905 was 41274,000 had declined to 
£58,000 in 1913. 


*Sec Madsen's ‘The State a* Manufacturer and Trader’. 
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The Swedish monopoly may be taken as a type of one operated by a 
privato company on behalf of the State. This monopoly came first into 
operation on 1st Juno 1915. Under a law passed in the previous year, tlio 
importation of raw material and the manufacture of tobacco products 
became an exclusively State privilege conceded to a tax-paying monopoly 
company specially formed for the purpose; and compensation was given to 
private manufacturers wlio were thereby deprived of their livelihood. The 
monopoly, however, is not complete, since foreign products may still bo 
imported by private dealers and the cultivation and sale of tobacco remain 
free, subject to 'certain regulations required in the interests of the revenue. 

The capital of the company was. under the agreement of 1911, distri¬ 
buted in 1915 as follows: — 


X 

Millions. 


Ordinary shares owned by the State .. .. .. .. 1T3 

Preference shares owned by the State .. .. .. .. - C7 

Preference shares subsoribal by the public .. .. .. *28 

Debentures borrowed by the company .. .. .. 1‘20 

Total 328 


The contract between tho State and the company was to last for ten 
years. Tho distribution of the profit was to bo such that preference shares 
took 6 per cent cumulative, ordinary shares thon took up to 6 per cent and 
what remained was divided in the ratio of one-eighth to preference and 
seven-eighths to ordinary shares uutil the preference dividend reached 7 pci 
cent. Any further profit went in tho ratio of one-tenth to preference and nine- 
tenths to ordinary shares. The company made a net profit of 11.2 million 
krone in 1919 and 11.9 in 1920. and paid dividends at tho rate of 9 pel 
cent on preference shares and 31 per cent on ordinary shares. 

Tho policy followed has been to coucontriUo tho manufacture in a lew 
large factories, and the trade now employs moro men than it did before tho 
monopoly was instituted. Tho affairs of the company arc administered by a 
board of directors of six or eight members, half of whom are appointed by 
the Crown and the other half elected by the preference shareholders. 

The retail prices oi the monopoly goods are fixed at tho discretion of 
the company and there is no direct State control. The company is the solo 
importer of raw tobacco into Sweden, but it is requirod to pay customs duty 
on a scale specially set up in connection with the monopoly. It pays inland 
revenue taxes equivalent to a fixed percentage of the retail price on all 
goods sold. In tho case oi the independent dealers who import and sell' 
tobacco products, a license duly is levied through tho agency of the com¬ 
pany, which includes, not only tho inland revenue taxes, but also an extra 
paymont to tho company corresponding to what would require to be included 
as cost and profit in tho price of such goods if they were sold by tho 
company itself. The company is allowed to deeido tho amount of the 
inclusive license duty subject to appeal by the importer to tho Crown, if 
ho considers the charge excessive. This provision is intended to protect 
the company against competition. 

The scheme of 1915 is understood to have been a great success both 
from tho industrial and from the fiscal point of view. 

The absence of any taxation of tobacco in British India (except through 
the customs and the. octroi) has somewhat tended to obscure the fact that 
other taxing authorities in India have long been deriving a revenue from 
this article. The information available to the Committee on the subject is 
not complete, but they have evidence that tobacco is taxed throughout tho 
French and Portuguese possessions and in at least 72 of the Indian States. 

The methods adopted are by no means so complete as those iu the 
countries that have been considered, but they have several points of interest, 
and in a few instances yield quite a considerable revenue. The systems 


*Most of the information regarding Sweden is taken from Madsen’s 
‘The State as Manufacturer and Trader.’ 
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adopted (excluding the octroi) may be divided into taxes on cultivation, 
excise duties on local xiroduction, local customs duties, both on import and 
export, fees for vend, and monopolies. 

The principal taxes on cultivation of which the Committee have infor¬ 
mation are charges of Us. 3-2-0 per biglia in Dholpnv and Be. 1 in N’abhn 
the latter being coupled uith an import duty. 

Taxes of the nature ol local excises are a lew in kind of one-eighth 
of the production in Deodar and one-sixth in Tliarad, while Nnwanagar 
levies an excise varying from lie. 10-4-0 to Us. 20-8-0 for different kinds, as 
part of a general scheme which is described more fully below. 

Local customs duties are tin: most common method of taxation. Import 
duties are levied in 42 Slates and vary from 2 annas a maund in somo of 
the smallest States to Its. 41 in Travancore, whifo the rato in Portuguese 
India is 11s. 38-10-0. .Export duties are levied varying from 4 annas to 
Its. 2-8-0 a maund, and occur only in 1 I States, generally as part of a more 
general scheme of taxation. 

lees tor vend are sometimes fixed sums and sometimes determined by 
auction. The highest fixed fco in the Indian States is Us. 25 in Jhind. 
In Portuguese India the charge is Us. 7C-1-0 for a wholesale license, Iis. 33-3-0 
for a license to an itinerating vendor and lis. 23-2-0 for a license to‘a 
retail shop. 

Monopolies are found in Bilaspur. Jvoti, Me war, Sikkim. Suket, Tohri 
Garhwol, and Nuwanagar. The last is the most important and is described 
below. 

The following is a more detailed account of the systems in some of the 
more important cases. 


Until 1353 there was a Government monopoly of tobacco in the British 
districts on the West Coast and also in the adjoining Indian States of 
Travancore and Cochin. In Travancore under the monopoly system the 
State made direct purchases of tobacco of various kinds, which*were brought 
into the country by certain spec.tied routes, and stored in largo ware¬ 
houses. The tobacco was then distributed to centres where it was sold at 
monopoly rates to private dealers. 

After the abolition of flic State monopoly in the British districts, it, 
was found exceedingly difficult to suppress illicit traffic in tobacco and a 
large revenue was lost owing to smuggling. Consequently in 1862 the 
monopoly was abolished and an import duty on tobacco substituted. Culti¬ 
vation of tobacco is now prohibited and the bulk of the rovenuo is derived 
from the import duties. The import of unmanufactured tobacco is permitted 
ouly by certain specified routes. The kinds of tobacco that may be imported 
by each route and the minimum quantify that may bo so imported 
are prescribed by rule. All persons who import tobacco arc required to 
take out licenses for import into, possession and sale in the State. The 
duty is paid at the t ine ol import, but merchants who import largo quanti¬ 
ties aro allowed to stock tin- tobacco In bonded warehouses and to pay the 
duty on removal. 

The rales of duty, which vary according lo the quality, arc as follows: — 

Jaffna tobacco . Us. 110 per candy.* 

Coimbatore and TiiinevcHy tobacco . Us. 100 per candy.* 

All dealers, wholesale and retail, arc licensed. As u check on smuggling, 
no unlicensed person is allowed to possess more than half a pound of tobacco’ 
within half a milo of the frontier or more than 5 lbs. in any other purl of one 
of the frontier taluks. 


*A candy is oquul to 600 lbs. 
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The following are the figures of consumption and of revenue for the 
years 1920-21 to 1923-24:—, 


If 08 V. 


Total 

(consumption. 


Consumption 
per head 
oi the adult 
population. 


X otal 
revenue. 


. (1) 

1 (2) 

(3) 

1 (0 


candies. 

LPB. 

IlH. 

1920-21 . ; 

18,090 

405 

17,00,298 

1921-22 . 

17,699 

3'98 

18,73,570 

1927-23 . 


4-29 

20,26 843 

1923-34 . 

17,769 

3-98 

18,80,378 


In Cochin the cultivation of tobacco is prohibited. Imports in excess 
of one pound of smoking tobacco and five tolas of chewing tobacco aro pro¬ 
hibited, except under permit, and a license is required for sale and for 
possession for the purpose of salo. The shops are of two kinds, both being sold 
by auction. Class A shops may import and sell wholesale only. There aro 
two or throe in each taluk. Class B shops may only buy from Class A 
shops and may sell by retail. There are about 900 Class B shops. Tobaccos 
made up in the European fashion are excepted. 

The following are the figures of the rentals for the last fivo Malabar 
years : — 


10% (1919-201 
10% (1970-21) 

1097 (1921-22) 

1098 (1922-23) 

1099 (1923-21) 


1,84,171 
2 43 291 

2.56.718 

2.56.718 
. 2.59,785 


The Patiala State is divided into contract areas for the purposes of 
tobacco taxation and the sole right of purchase and vend in each area 
iB sold by auction to contractors. There are about 200 licensees. No one 
except a licensee may sell tobacco and no one but a licensee or a cultivator 
may possess more than two seers. 


Cultivation is free, but the Revenue staff watch the area cultivated by 
each cultivator. The cultivator is allowed a fixod quantity for family 
consumption, but he must sell the balance within six months of gathering 
the crop. Contractors may buy from cultivators or import. They are 
required to pay customs duty on import into the State and octroi on 
import into a town. 


_ The monopoly does not extend lo the sale of cigars and cigarettes, for 
which separate licenses aro sold at fixed fees or by auction if a large 
return is expected. 


The yield is about 2 lakhs of rupees a year. 

Tobacco is taxed in three ways in Nawanagar- 

(1) by means of an import-duty, 

(2) by an excise on local produce, and 

(3) by auctioning the monopoly of retail vend. 

The rates of duty on imported and local produce are ns follows ; — 


(a) On nrslioed tobaoco of all sorts and leaves for use in 

making lidit ., 

(4) On sliced tobacco with leaf stalks 

(<c (71. oleaused, sifted and sliced tobacco 

Id) On lidit .. ., ,. 


us. 

10 per maun! (40 
pounds). 

14 Do. 

16 Do. 

1 per thousand. 


Cochin. 


Patiala, 


N a wan a gar. 
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RB At 

(*) On scented tnbafoo, used for ohowing with betel 

leaves, and Pali snuff .. .. .. 0 8 per pound (40 

tolas), 

(J) On oonntry made cigarettes .. . 30 percent. 

Local produce— 

(p) On unslioed tobacco loaves packed in bu -1 dies, if for 

home consumption .10 0 per maund. 

(A) Do if exported .. .. 0 4 do. 

(il On Deslian ihoukah) tobacco for home consumption. 6 0 do 
0) Po. if exported .. .. 0 4 do 

(k) On leaves used for preparing fidi? .. .. 10 0 do. 


Tho privilege of vend, subject to payment of the proscribed rates of duty, 
is sold ns a monopoly for a single contractor. The total revenue of the 
State from tho taxation of tobacco is about Us. 1,30,000 per year. 

In Mcwar a revenue of about Ks. 60.000 is derived, mainly from import 
duties, which are levied at, the rate of 12.J per cent ad valorem. Thero is 
also an export duty, and a small revenue is derived from the sale by auction 
of the right to vend tobacco in Mewar town and from fixed license fees 
for village shops. 

Some years before 1918. a system of monopoly of vend was introduced 
in French India, replacing a more elaborate system. Shops are sold by 
auction, no definito area being allotted, hut they are so distributed as 
to give each a practical monopoly of its area. Tobacco for European con¬ 
sumption does not come within the scope of the system. Cultivation, manu¬ 
facture and possession are not restricted, but sale without a licenso is an 
offence, and the licensees do most of the detection. The revenue is under¬ 
stood to have been Rs. 60,000 in 1020 and R,s. 48.000 in 1923. 

The information available as to the earlier taxation of tobacco in 
British India is very meagre, but it is sufficient to show that there was 
much less hesitation in tho matter of imposing taxation upon this article 
than has been shown in later years. 

Tn pro-British times there can be little doubt that it was one of the 
principal articles assessed to transit duties. 

In Bengal in 1765 it was made, with betel-nut and salt, the subject 
of a monopoly granted to an exclusive company wlr'ch paid to the East 
Tndia Company a duty equal to 25 per cent of the prime cost. This 
company was. however, abolished by the Court of Directors in 1767. 


In Madras, regulations were passed for the taxation of tobacco in 1811 
and 1820. The former established a State monopoly of country tobacco in 
the districts of Coimbatore, Malabar and South Kanara, and is' of consider¬ 
able importance. Cultivation was prohibited except under license. Licenses 
were not given except for areas which would yield 10 inaunds or more at 
the average rate of cultivation. The tobacco grown was purchased by 
Government at a rate fixed with reference to the average cost of imported 
tobacco. Sales were permitted only at fixed places and at prices settled by 
Government. There were elaborate rules dealing with the regulation of 
transport and the prevention of illicit cultivation, import or sale. The 
average annual yield of the monopoly is given in the Report of the Famine 
Commission 1880 as follows : 

1820 to 1830 
1830 to 1840 
1840 to 1850 
1850 to 185? 


72.800 
72,908 
87.672 

78.800 


Iso further records are traceable, nor i., any information available as 
to the circumstances in which tho monopoly came to an end. It is significant 
that the corresponding taxation in the States of Travancore and Cochin ha= 
continued to give a good return up to date 
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Meanwhile a tax on tobacco had been in existence for a long time in the In Madrat 
City of Madras. There was apparently considerable smuggling in the earlier ToWn. 
days and under Regulation III of 1820 severe restrictions had to be imposed 
on cultivation and sale at any plaee'-’within 20 miles of the city area. 

Information is not readily available as to the nature of the tax or the 
reason for its abolition, but it is believed that one reason was the difficulty 
of coping with the smuggling that took place. 

Meanwhile again, a similar tax was introduced in tho City and Island In Bombay, 
of Bombay. The earlier regulations governing this tax have not been traced, 
but Act IV of 1857, by which they were amended, is still in force. Under 
this law a staff under the control of the Commissioner of Excise watches 
the entrances to the Island and takes steps to ensure that tobacco which 
has not paid duty on importation is placed in a warehouse under the 
Commissioner’s control. Issues from tho warehouse are only allowed on 
payment of a duty, which has been fixed ever since 1857 at Rs. 7-8-0 per 
maund. Retail sale is permitted only.by licensed persons who pay a fee 
of Re. 1 each for their licenses. The net proceeds of tho tax are made 
over to the Corporation. The following is a tabic of the return for a 
series of years : —* 

R9. 

1921- 22 .. .. .. .. .. .. 3,78,000 

1922- 23 .. .. .. .. .. .. 3,81.000 

1923- 24 .. .. .. .. .. .. 3,86,100 

1921-26 .. .. .. .. ., .. 4,86,000 

It may he appropriate here to mention certain criticisms that sug- Somo 
gest themselves of this form of taxation. In the first place it seems some- criticisms 
what anomalous, that, when the proceeds of the tax are made over to the of the present 
Corporation, which has its own staff for the collection of town duties, a administra- 
separate staff should be employed alongside them under control of a G° n - 
Government officer for the collection of a tax which is to all intents and 
purposes a town duty. In the second place, in view of the changes in 
prices since 1857, it would seem desirable to consider whether the time 
nas not come when an increase in the duty could reasonably be imposed. 

In the third place, and especially in view of the low rate of direct duty 
and the allegations of chicanery that are made, it would seem to he desir¬ 
able to consider tho question either of increasing the rate of license fee or 
of disposing of the licenses hv auction. 

In Northern India the transit duties tended to develop into an octroi, In Northern 
and tobacco is taxed in many towns through this means. In some places Inlia. 
the octroi taxation has been supplemented by a prohibition of cultivation 
within town limits or by a local tax on such cultivation of the nature of 
an exciso. 

It may perhaps he convenient to follow this account of taxes which Further 
were imposed for tho most part prior to tho Mutiny, with a note on the Proposals for 
proposals relating to such taxation made since that date. The Right taxation— 

Hon’ble James Wilson put a tax of this nature in tho forefront of the Mr. James 

proposals made by him in his budget speech in February 1860, when he Wilson, 
said: — 

“The only other tax that we propose is a duty on home-grown tobacco, 
to an amount as nearly corresponding with tho import duty as possible. 

I am awaro there has been much discussion in respect to this duty: I 
am aware that opinion is not altogether unanimous upon the subject, but 
it is very nearly so: and the objections of those who have opposed it 

have been confined chiefly, 1 think, to the difficulty of levying it. Sir, 

when a Minister in England complains of the difficulty of a task, he is not 
unfrequently told that ho occupies his high office for the purpose of over¬ 
coming difficulties—let us accept the same obligation. I hope within a 
short time, when my hands are less full, to offer a measure to this Council, 
which it will approve for this purpose. But here, again, I must offer 

*The figures for the first two years wore supplied by the Local Govern¬ 
ment : the figure for 1923-24 was taken from the Municipal Administration 
Report of Bombay for the year: and that for the last year was taken from 
the evidence of Mr. Ghosal, Commissioner of Excise, Bombay, 
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Sir 

J. P. Grant . 


Later 

prupoiali. 


an observation with reference to the pretensions set up by the perpetual 
settlement landholders. It is said on their behalf that you cannot tax 
tobacco in its cultivation, because that would indirectly be increasing the 
rent of land. Sir, whether this is tlio best mode of levying the duty, I 
do not stop now to oriquire, but at loast T cannot accept this argument 
against it. What would be said in England if a farmer who cultivate* 
Crown lands at a fixed rent for thirty years—and if the argument is good 
at all, it would equally apply in this case—were to soek exemption from 
the tax on barley malted, because it indirectly raised his rent? Sir, I 
entirely agree with the able minutes of the distinguished Lieutenant- 
Governor of Bengal (Sir J. P. Grant) upon this subject as to tho mattor of 
right, and I hope that now and for ever all these pretensions on behalf 
of that fortunate class will be put to rest.” 

In Juno I860 clauses were inserted in the License Bill, which was 
then pending before the Legislative Council, requiring all dealers in tobacco 
to take out licenses in the manner directed in the schodule annexed to tho 
Bill. No definite scheme, however, was prepared, nor did the provisions of 
the Bill show how the license foes were to he imposed. 

Those' proposals were ultimately abandoned by the Government of India, 
mainly on the ground that, owing to administrative difficulties, no large 
amount could be realised from this source by any scheme of imperial tax¬ 
ation. Tobacco, however, was named by them as one of the sources from 
which considerable revenue might be derived by Local Governments, if 
they were loft to carry out their own systems. Thereafter a Bill for the 
imposition of a tax at Its. 10 per bigha on the cultivation of tobacco in 
the districts subordinate to the Government of Bengal was introduced 
in Bengal, but the Bill was not proceeded with after tho departure of 
tho Lieutenant-Governor, Sir J. P. Grant, who was the strongest supporter 
of the tax. 

The question of the taxation of tobacco has been repeatedly discussed 
since then, more particularly in 1880, by the Indian Currency Committee 
in 1893 and by tho Government of Tndia in 1904 and 1910. 

The main arguments that have been urged for and against the impo¬ 
sition of this tax in British Tndia may ho summarised as follows: — 

(1) Tho tax is levied in almost overy civilised country in the world, 
and it fal's upon a very widespread conventional necessity. It is indirect, 
and the incidence of the tax, if carefully adjusted, would be little felt by 
the consumer, because the effoct of a moderate duty would scarcely he 
distinguishable among the fluctuations to which the price of tobacco is con¬ 
stantly liable as a result of variations in the season and other natural causes. 
Since tobacco is not a necessity of life, it is theoretically a more suitable 
object for taxation than salt, which is one. 

(2) The existence of a high import duty on manufactured tobacco 
without any countervailing excise involves inequality in the taxation of 
the samo article as between different classes. 

(3) The revenue to bo obtained from an efficient system of taxation 
would probably ho very considerable. 


Th« prasant; 
petition of 
tht indwtryl 
—ool fixa¬ 
tion. 


Against this it has been urged that— 

(1) The tax would he a new one and the resentment against it would 
not out-balance the somewhat theoretical and sentimental advantages of 
abolishing the salt tax. The change would not alter the incidence of tax¬ 
ation, because the use of tobacco and of salt is co-oxtensive. 

(2) The peculiar conditions under which tobacco is grown and con¬ 
sumed in India render it difficult to devise a form of taxation which would 
be administratively feasible and not be too expensive. 

(3) No simple systoui, such as that of licensing unaccompanied by a 
direct charge on consumption, would he expected to yield a revenue that was 
worth the trouble and unpopularity involved. 

In Continental Tndia. two principal species of tohaeeo are grown— Nico- 
tiana tahacum and Nicotiana rustica. The former kind is the more common 
and is the most important source of the tobacco of commerce. The second 
variety grows in Bengal, Assam and tho Punjab. It gives a higher yield 
and requires a shorter time to come to maturity. 

In Burma two main varioties aro grown, the Burmese tobacco and the 
Havana. The latter is used for the wrappers of cheroots. 
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'file acreage under tobacco in British India is remarkably constant, be¬ 
ing usually just over a million acres. Between 1909-10 and 1921-22 it‘lias 
boon below this figure only three timos and has only once (1919-20) reached 
1,100,000 acres. Though cultivation is found in practically every district, 
tne important centres are comparatively few in number, and in 1921-22 half 
the area under cultivation in British India was in twelve districts. These 
were 


Madras 


Guntur ,, 
Coimbstoie 
Viaagapai&m 
The Agenoy tracts 


ACS. 

38.600 

34.600 
24,162 
23,677 


Bengal 


' liangpur 
Jalpaiguri 
_ Mymensingh . 


176,000 

22,100 

23,600 


Bombay 


[ Raira 
Belgauin 


43,960 

37,664 


Bihar and Orissa M 


11 uzillarpuri , 

Darbhanga 

Fumea 


27,300 

26,200 

40,000 


The land revenue generally is governed by considerations other than 
the crop grown, but in Burma, under the system of fluctuating assessments, 
a special rate is charged when land is cultivated with certain rich crops, 
of which tobacco is one, while in the United Provinces land that pays a 
high rent as tobacco land pays in consequence u specially high rate of assess¬ 
ment. 

Tlio yield is very variously estimated. In his Handbook of Indian Agri¬ 
culture (1907) Mr. N. G. Muklierji says that a well-grown crop is expected 
to yield from 20 to 24 maunds (i.c., 1,650 to 1,950 lbs.) of cured leaves per 
acre. In 1910 the Bengal Director of Agriculture is quoted as giving for 
Tirhut an average figure of 1,180 lbs. per acre. A Burma estimate for the 
same period was 700 lbs. Assuming an average outturn of 1,000 lbs. to the 
acre, the gross annual production for British India would be in the neighbour¬ 
hood of a thousand million pounds. Tile export vaiue of Indian unmanu¬ 
factured tobacco in 1922-23 was about Its. 33 per 100 lbs. But in view of the 
piobability that only the finer sorts of Indian tobacco can command a sale for 
export, it may perhaps bo assumed that the average valuo of the whole crop 
is lower. Taking it at Bs. 20, the total value of the whole Indian crop 
would be about Its. 20 erores. It must be recognised, however, that these 
calculations rest on a very vague basis. 

Tho quantity of unmanufactured tobacco exported in 1922-23 way about Export*. 
21 million pounds, valuod at 72 lakhs. The quantity lias not risen much 
since tho pre-war years, but the average value has risen roughly 2} times. 

Tho principal countries which take Indian tobacco are the eastern 
portions of the British Empire—Aden, Hongkong, tho Straits Settlements 
and the Malay States, which together took 70 per cent of the total exports 
ih 1913-14 and 58.8 per cent in 1922-23. France formerly took a large share, 
amounting to 41 per cent in 1918-19. This was probably due to the diffi¬ 
culties experienced by the Regie in obtaining leaf-during tho War. Since 
1918-19 the trade has fallon to infinitesimal proportions. On the other hand 
since tho War tho United Kingdom has taken an increasing share of the 
trade. In 1922-23 it took 16.6 per cent of the total quantity exported and 

21.2 per cent of the value. In 1924-25 it took ovor 8 million pounds, re¬ 
presenting 19 per cent of the total quantity exported ancl 18.9 per cent of 
the value. 

The imports ol manufactured tobacco are dealt with later. Those Import* of 
of unmanufactured tobacco amounted in 1913-14 to 282,000 lbs. valued at unmanu- 
Rs. 2.81 lakhs, and rose in 1922-23 to 1,228,000 lbs., valued at Rs. 16.88 faotured 
lakhs. The great hulk of the imports in tho latter year came from the Uni- tobaooo. 
ted States ot America, which contributed 57.2 per cent of the quantity and 

78.3 per cent of the value. Tho only other important source was “other 
ports of tho British Empire”, which contributed 21.3 per cent of the quanti¬ 
ty and .6 per cent of the value. Fu other words, the imports are chiefly of 








lie 


Manufacture. 


Import* of 
manufactured 
tobacco and 
the tariff 
rate. 


American leaf to be made up into cigarottes in India. It was reported 
in January 1924 that practically the whole of the American leaf imported 
into Calcutta was consigned to cigarette manufacturers. 

It may he observed that there is an enormous difference between the 
value of the imports and the exports of this unmanufactured tobacco. In 
1922-23 the value of the tobacco imported was R,s. 1.37 per lb., while that 
exported was only worth 11s. .33 per lb. 

The information collected from Local Governments in response to the 
questionnaire issued in May 1924 on the subject of manufacture in India 
may bo summarised as follows : — 

For the manufacture of cigars, there are two large scale factories 
in Madras, one employing 386 and the other 135 workers, and a smaller one 
in Rangoon. In the former province there are fourteen smaller factories 
employing 477 workers, and in Burma sixteen employing 538. In addition 
cigar-making is a cottage industry in Madras, Bombay and Burma, in which 
provinces 14,468 persons are employed in tobacco manufacture. 

The chief cigarette factories are at Monghyr and Bangalore. Both 
these are on a very large scale, the former employing 2,450 workers. Cal¬ 
cutta has eight smaller factories, of which four are large enough to come 
within the scope of the Indian Factories Act. There are some also in Bom¬ 
bay. 

For the manufacture of biris, Bihar and Orissa has 160 factories, em¬ 
ploying 4,600 hands, the Central Provinces 241 with 12,500 hands. 

The information available regarding the output of the factories is 
very meagre. The fullest enquiries were those made in the beginning of 
1916. It was then estimated that the output of cigars from factories 
employing power-driven machinery was about 500,000 lbs. Since that date, 
however, there has been a considerable falling off in the exports, largely 
as a result of tho levy of duty in England on the weight, which has imposed 
a comparatively heavier burden on tho cheap Indian cigars, and it is pro¬ 
bable that the quantity now made is less. For tho output of cigarettes 
by power-driven machinery there are more detailed figures. The final esti¬ 
mate reached iii the enquiry above referred to was that the annual output 
amounted to 


Monghyr . 

.2,400 

millions. 

Bangalore . 

.1,000 

fJ 

Calcutta (3 factories) . 

. 200 

)i 

Bombay .. 

. 13* 

yy 


3,612* 

yy 


it was estimated that Indian-made cigarettes weighed about 2* Jbs. per 

1 , 000 . 

In recent years there has been a considerable development of the manu¬ 
facture of cheap cigarettes in India, designed on the one hand to replace the 
cheap American article, tho import of which was checked by the heavy cus¬ 
toms duty, and on the other to compete with the biri, which might otherwise 
have filled up the gap. The latest information available indicates an output 
of machine-made cigarettes of from 4,000 to 4,500 millions a year. 

As has already been indicated, British India differs from almost all the 
rest of the world in tho absence of any internal taxation of tobacco except for 
the duties levied in certain towns and (if that can be classed as special tax¬ 
ation) tho crop rate levied in Burma on land cultivated with tobacco in com¬ 
mon with certain other special crops. 

From 1882 to 1894 this freedom from taxation was extended also to im¬ 
ports from abroad, but in the latter year manufactured tobacco along with 
other articles was brought under the general 5 per cent tariff. The rate 
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remained unaltered until 1910, when the Government were compelled to im¬ 
pose additional duties on some articles of luxury to balance the budget. 
The Hon’ble Sir Guy Fleetwood Wilson justified the increase in the duties 
on tobacco as follows : — 

“Upon tobacco the present taxation—5 per cent ad valorem on manu¬ 
factured, and nothing at all on unmanufactured tobacco—is ludicrously in¬ 
adequate. In 1907—1908 over 6 million pounds of tobacco were imported into 
India, and all that it paid to Government was £25,000; in England it would 
have paid forty times as much. What we now propose is a set of rates which, 
in the case of cigarettes, is represented by Rs. 2 a lb. They may diminish 
import for a timo, but incidentally they may check the rapid growth of the 
cigarette habit, which is not without its danger to the rising generation in 
India. . . . We prefer to take the extra taxation which we require by 

substantial duties upon a few articles of comparative luxury rather than by 
interfering with the all-round uniform rate upon a variety of less important 
articles, many of which may bo described as necessaries.” 

The following wore the rates of duty imposed in that year: — 

Kate. 
kb. a. p. 


(1) Unmanufactured tobacco .. .. .. .. 18 0 per lb. 

(2) Cigars '. 2* 8 0 „ 

(31 Cigarettes weighing less than 3 lbs. per 1,000 .. 6 0 0 per 1,000. 

(4) Cigarettes weighing 3 lbs. or more per 1,000 .. 2 0 0 a lb. 

(6) Other sorts of manufactured tobacco .. .. 1 10 0 per lb. 


These rates were reduced in the following year to¬ 
ss. a. p. 


(1) Unmanufactured tobaooo .. . . .. .. 1 0 0 per lb. 

(2) Cigars .. .. .. .. .. 1 10 0 ,, 

(3) Cigarettes weighing less than 3 lbs. per 1,000 .. 3 2 0 per 1,000. 

(4) Cigarettes weighing 3 lbs. or more per 1,000 .. 1 * 0 per lb. 

(6) Other manufactured tobaooo .. 120 „ 


In 1916 the Government decided to revert to ad valorem duties because 
it was found that the specific duties imposed in 1910 were administratively 
inconvenient and that they also pressed heavily on the cheaper brands, 
which formed the bulk of the imports. The duty on the cheap cigarettes 
amounted to as much as 45 per cent of value while in the case of a large 
number of the better brands of cigarettes, particularly those imported from 
Egypt) the proportion of duty to value was considerably less, in some cases 
as low as 9 per cent. A certain amount of inconvenience had also been 
caused to importers by the necessity of weighing the cigarettes to ascertain 
the duty leviablo at the quantitative rates. The new rates introduced in 
1916 were as follows: — 


Kate. 

HS. a. p. 

(1) Unmanufactured tobacco . 10 0 per lb. 

(2) Cigars and cigarettes. 60 per cent ad valorem. 

(3) Other aorta of manufactured tobacco .. 18 0 per lb. 

The ad valorem duty on cigars and cigarettes and the specific duty ou 
other sorts of manufactured tobacco were raised in 1921 to 75 per cent and 
Rs. 2-4-0 per lb., respectively. 

In 1925 the Government decided to revert again to specific duties, 
because an ad valorem duty penalised known brands as compared with un¬ 
known brands. The former paid on local wholesale market value, while the 
latter were assessed on invoice value since the market value was not easily 
ascertainable. It was also discovered that invoice values were often understated 
and the only remedy was for the Customs Officers to take over the cigarettes 
at these values, which was a risky proceeding, since cigarettes deteriorate 
very rapidly. This state of affairs had led to several complaints 
from the trade, and the Collectors of Customs had also pressed for a 
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Specific duty. Moreover, cigarettes had begun to come in across the Siam- 
IJurnia frontier and through the Kathiawar ports, and it was advisable 
to have as simple a method ol assessing duty as possible. The rates were 
accordingly altered in 1925 as follows: — 


L'nmannfact ured tobacco 
Cigars . .. 

Cigarettes . > 


Other node of 
tobaooo 


manuiaoturel 


ns. a p. 

10 0 per lb. 

To per cent ad valorem. 

10 8 0 per 1 000 when the value exoeede 

He. 10-8-0 p8r 1,000, and 
7 0 Oper 1,000 when it dope not. 


.. .. .. 2*0 per lh. 

The alterations described above have had far-reaching effects on the 
trade as will be seen from the following statement which shows the quantity 
and value of tobacco imported and the import duty collected since. 1909-10: — 


(In millions of lbs. and lakhs of rupees.) 


Year. 

Tobacco 
uti manufac¬ 
tured. 

Cig 

ars. 

Cigarettes. 

Other 

tobacco 

manufac¬ 

tured. 

Total 

import 

duty. 

k 

g 

u 

a 

* 8n (^A 

Quantity. 


A 

> 

Quantity. 

® 

> 

Quantity. 

Value. 

1909-10 .. 

2-70 

11-7 

•a 


3-9 

308 

66-0 

1-44 

14*3 

6-2 

1910-11 .. 

•26 

2-4 

•06 


2-7 

111 

36-4 

•38 

7-6 

29*9 

1911-12 .. 

■16 

1-8 

•08 


3 1 

1 41 

61-0 

•56 

10-6 

25-9 

1916-1fi 

•14 

1-8 

•Oi 


2-7 

1-69 

630 

•66 

12-6 

28-4 

1916-17 .. 

•21 

20 

■06 


2 2 

2-40 

103-1 

■71 

17-8 

46’0 

1920-21 

•71 

9-2 

•07 


4 5 

6S1 

266-3 

■62 

So-9 

131-3 

1921-22 .. 

1 06 

16 9 

02 


2’0 

2-74 

131-3 

■26 

14 8 

101-4 

1922-23 .. 

1-23 

16-9 

■02 


20 

409 

185-3 

•34 

21-6 

164-7 

1923-24 .. 

(7 months). 

1-87 

_ 

21-5 

[rJfa.v 

■01 

_ 


■8 

2-23 

_ 

1001 

•18 

_ 

11*3 

86-6 


The most notable change has been the creation of a local cigarette 
industry, which has been encouraged by the disparity between the rate 
of duty on cigarettes and that on unmanufactured tobacco, which is import¬ 
ed largely for use in cigarette making. It has been estimated that of the 
tobacco used in one large factory the proportion of local to imported tobacco 
is as 5 to 4. 


It is needless to add that the consumption of tobacco in India is very 
large. It is prohibited to Sikhs and discountenanced by some of the 
higher castes, but otherwise it is consumed, both by chewing and smoking, 
sometimes by members of both sexes. Even the consumption by juveniles has 
in several places been considered of sufficient importance to warrant legis¬ 
lation or proposals for the same. 

In the many discussions that have taken place in the past as to the 
possibility of taxing tobacco five chief methods have been considered singly 
or in combination. These are: — 

(1) Prohibition of cultivation so as to secure that all tobacco con¬ 

sumed pays the import duty. 

(2) A monopoly of production, vend or manufacture, or a combina¬ 

tion of these. 

(3) An acreage duty. 

(4) An excise. 

(5) A license fee for sale. 

The fh-st system is in force in some of the Indian States, such as Travan- 
core and Cochin, where it produces a very considerable revenue, but a consi¬ 
deration of the figures shows that, though it might he possible over local 
areas, it would not be practicable for India as a whole. There aro over a 
million acres of laud under tobacco cultivation and any such plan would 
involve the growing of some less valuable crop and consequently heavy loss 
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to tho cultivators. Nor would it be economically sound to prohibit the culti¬ 
vation of a crop morel}’ in order to overcome the administrative difficulties 
connected with the imposition of a tax. 

It would appear from tho past discussions that a Government mono¬ 
poly has been regarded as a plan that only neoded mentioning to be rojectod 
on the ground of the magnitude of the operation involved. That the under¬ 
taking would bo a vast ono is unquestionable, but there are considerations 
which tend to show that it would not ho altogether impracticable. One main 
objection would appear at first sight to lie in the widespread nature of the 
cultivation. It has been seen above, however, that half of this is concentrated 
in twelve districts. This may be comparod with the twenty-nine districts 
in which cultivation of opium is still permitted and with the same number 
of <le/xirtments in Franco over which the French R£gie operates. It may 
further be noted that a monopoly was actually in operation for thirty-three 
years in three districts and yielded an average income of £87,572. 

That, however, was a monopoly of raw material only. A monopoly of 
manufacture would involve other and far more difficult considerations, and 
having regard to British opinion generally of the French monopoly tobaccos 
(to mention no other reasons), it may safely be said that the strongest objec¬ 
tion would be taken to any idea of replacing private enterprise at this 
stage. So long as private enterprise continued in the matter of manufacture 
and export, the considerations involved in a monopoly of raw material 
would not be very different from those involved in an excise. 

A Government monopoly of retail sale is not to be thought of but a 
monopoly given to a company is very successful in Sweden, and one given 
to a farmer produces a large revenue in Nawanagar. Similar monopolies in 
the case of liquors and intoxicating drugs represented an early stage in the 
development, to be replaced by monopolies of smaller areas and ultimately 
by the sale of single shops, each having a practical monopoly over a limited 
area. In the case of tobacco there is not the same motive for limiting the 
number of places of vend, and if the d’rcct duty is high enough, the ultimate 
stage may be, as in England, a liberal issue of licenses subject to payment 
of a small fixed fee. 

_ An acreage duty was the plan actually proposed in Bengal in 1860 and 
is in force now in certain Indian States. It has been objected to on the 
grounds that it would bo a breach of the land revenue settlement, that owing 
to tho wide spread of tho cultivation it would involve a very large staff to 
assess and collect it, and that, owing to the variation in outturn, it would 
be impossible to levy it at a uniform rate. 

It would soem fairly obvious that the imposition of such a duty would 
involve, as the West Coast monopoly did and ns the French monopoly .still 
does, the licensing of cultivation and the refusal of a license for less than 
a minimum area or for land that would not produce an average crop. This 
would result in tho stoppage of much petty cultivation and cause hardship 
to that extent. But tho fact that this was the case would go far to meet tho 
two latter objections. If cultivation was limitod to substantial cultivators 
who had a considerable sum in duty at stake, thore would not be the neces¬ 
sity for innumerable inspections of petty areas or the enormous variations 
in outturn that might he oxpected if such a duty were imposed on all culti¬ 
vation as it exists at present. 

As regards the aHoged broach of the settlement, the tax would normally 
be one on consumption which would be passed on by the cultivator to tho 
consumer and the only real hardship that would arise would be where a 
specially high rate of assessment was levied nn the ground that a parti¬ 
cular land gave a high yield under tobacco. Even in this case tho hardship 
would not ariso if an alternative crop which would givo an equal yield were 
available. It is possible, howover, that there might be considerable feeling 
excited among the ryots on tho subject. 

Another difficulty that has been suggested is in regard to the rebate 
that would be necessary in the case of tobacco grown for export. This would 
certainly be a serious difficulty if the rates were not uniform. A uniform 
rate, however, whatever its disadvantages, would seem to be an essential 
of any such system. This is the practice in tho Indian States that iroposo 
a duty on area and was the proposal in Bengal in 1860. Meanwhile, as has 
been seen, under the monopolies, both formerly on tho West Coast and at 
the present day in France, it has been found necessary to refuse licenses 
to land that will not grow an average crop. 
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It may perhaps be suggested that the circumstances in which an acreage 
duty would be most likely to be successful would be as an adjunct to a 
system of excise. Supposing, for instanco, that it were decided to im¬ 
pose an excise on all tobacco issued for local consumption, but not on what 
was exported, and at different rates for raw tobacco and for different classes 
of manufactured tobacco. To do this it would be necessary to bring all 
the tobacco grown into bond. The duty would then be levied at the rates 
fixed on all the quantities issued from bond except those for export, which 
would go free. In such circumstancos a duty on cultivation would serve 
a very useful purpose if it were imposed on the understanding that it would 
only be levied if a quantity of produce proportionate to the area culti¬ 
vated were not brought into the bonded warehouse nearest to the cultivation 
within a fixed time. This would afford an effectual check.on the cultivator 
without involving him in any pecuniary loss. 

A system of excise, levied oither through means of stamps or on the 
accounts, is, as has been seen, the system of taxation most commonly in 
force, and such a system is generally regarded as a necessary corollary of 
a high customs duty. 

The manner in which a general excise would be collected has just been 
suggested. That is to say, tho raw material, whether imported or locally 
grown would he brought into bond, for which purpose an acreage duty, to 
he levied on what was not accounted for, would prove a useful adjunct. The 
bonded warehouse might be private or public. The factories would he in 
private hands, hut would have bonded warehouses attached. Duty would 
he paid at the rates fixed on all issues except for export. 

A fact which differentiates Tndia from all other countries and which 
presents an obstacle which is commonly regarded as insuperable to any 
such scheme is that the great hulk of the tobacco consumed is not manu¬ 
factured at all and is sold in a partially cured state like any vegetable in 
the bazaar. It is thought that to force all this into and out of bonded 
warehouses would involve an amount of interference with tho customs of the 
people that would he unjustifiable, while tho imposition of a direct duty 
that would he at all considerable would be a hardship. 

Tho question of an excise has therefore generally been examined from 
tho point of view of the articles that compete with those that pay the 
tariff rate of duty. The chief of these are tho cheap cigarettes. It has 
beon seen that the largo increases made in the tariff have led to the killing 
of the trade in cheap American cigarettes and to tho establishment of large 
factories in India. The low rate of duty on unmanufactured tobacco has 
further encouraged manufacture from imported tobacco behind the tariff 
wall. There are therefore two alternatives, either to enhance the tariff 
rate on unmanufactured tobacco or to levy an excise on locally-made ciga¬ 
rettes. Tn the interests of the employment of Indian labour, the latter 
appears to ho the more desirable course. The rate that has been suggested 
is 8 annas a thousand, which, on a production of 4,500 million cigarettes 
a year, would give a yield of 22i lakhs of rupees. Since it would he levied 
at a small number of well-conducted factories, it would he most convenient, 
at the outset at any rate, to levy the excise, as the cotton excise duty was 
levied, on the books. 

A similar duty would be levied on pipe or cigarette tobacco made up 
after tho European fashion. Should it be found that the levy of such an 
excise on cigarettes led to organized manufacture of bidis, it might he found 
desirable to extend it to them also. 

The ease of cigars is more difficult in view of the recent decline of the 
export trade. An enquiry into tho conditions of the trade would appear 
to be necessary, but tentatively a duty of 3 annas a pound, which would 
amount approximately to 45 ner cent ad valorem ,, is suggested. This is 
estimated to yield about a lakh of rupees, but a large part of that would 
have to he deducted on account of tho rebate of duty on the imported leaf. 

The above proposals apply only to tho ease of factories in which 
power is used. A very considerable difficulty would be presented in both 
cases by the competition of hand manufacture. The only plan that suggests 
itself for meeting this is one analogous to that adopted in Burma in the 
case of the small salt manufacturer, that is to say to take power to levy 
the direct duty in every case and in that of the small manufacturer to 
compound it for a fixod license fee hosed on the number of operatives 
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employed, the quantity of raw material used or other such general consi¬ 
derations. The places of manufacture would then be placed under the 
control of excise officers who would take steps with a view to the imposition 
of the direct duty if in any caso they saw reason to suppose that it would 
exceed tho amount of the composition fee. 

*The question of a monopoly of vend has already been touched upon. 
Where there is no direct duty, consumption can be taxed indirectly through 
a high license fee. As tho direct duty grows, the ind'rect charge may 
decline until, at the point where the direct duty has been raised as high 
as is practicable, the charge for vend may become a mere registration fee. 
This is the plan which was pursued at the earlier stages in the case of intoxi¬ 
cants in India, though in the later stages the operation of the causes at work 
has been disturbed by the very large reduction of shops, which has resulted 
in maintaining and enhancing the value of the privileges of vend that 
remained. 

A simultaneous tendency is to break up the farms. These generally 
commenced with large areas, generally districts, in which a single contractor 
had a monopoly. As time went on and the administration improved, the 
area was reduced to a talisilj then to a group of villages; and finally 
to a single village. 

In the case of tobacco it has always to be remembered that there is 
not the same reason for restriction of consumption that there is in the 
case of intoxicants. Subject to this the process of development might bo 
not dissimilar. 

The first step might be the prohibition of sale without license and the 
sale by auction to contractors of permiss : on to set up shops without limit 
of numbers, but subject to registration of particulars, in fixed areas. In 
course of time the numbers would probably tend to be reduced and the 
excise staff would secure reliahlo information as to the organization of the 
trade and the relations between cultivators, wholesale dealers and shop- 
keoners. Meanwhile tho area of the contracts might be reduced and the 
wholesale trade might he brought under control, thus producing a scheme 
on the lines of that which is successfully working in Cochin. Finally the 
stage might he reached at which tho eu'tivator was prohibited from selling 
to any one hut a licensed vendor, wholesale or retail, or a licensed manu¬ 
facturer, while the limit of private possession was reduced to a fixed figure 
as is done in the case of liquors, ganja, and opium. 

In the meanwhile again it would he desirable that tho sale of tobacco, 
whether imported or locally made, which is made up after the European 
fashion should also be brought under restriction, but in this case, in view 
of the duty levied, a fixed fee would be suffic’ent. In other words, tho posi¬ 
tion of these tobaccos would be analogous to that occupiod by ‘foreign’ 
liquors, whether imported or made in the cc'intry. 

The above proposals are put forward on the assumption that the licens¬ 
ing of vend is to he combined only with the levy of customs duty at the 
tariff rate and of an excise duty on the local production of tobacco made 
up after the European fashion. That is to say. their chief aim is to 
secure the levy of an ind : roct excise on country tobacco. They could, how¬ 
ever. he applied, mvtnf.it mutandis, in the case of a general system of excise 
or of a duty on cultivation. 

The important factor is that, in previous discussions of the taxation of 
tobacco in British India, a plan of taxation through licensing alone has 
been repeatedlv reiected on the ground that the revenue to be derived 
from such a plan would he insignificant. An attempt has now been made 
to demonstrate that in Foreign Territories and Indian States the taxation 
of tobacco on these principles is yielding a revenue that is very consider¬ 
able; and that it would be a eomnarativelv simple matter to apply in 
British India a plan of taxation similar to that applied in these Possessions 
and States. And as giving an idea of the revenue possibilities of such an 
application it may be ment’oned that a tax yielding the same rate of 
revenue per head as that secured in Travnneore would give for the popu¬ 
lation of British India a yield of no less than 12 crores of runees. It 
may he added that the same facts show that the system is one which could 
he introduced nieromeal into almost anv local area, and could ex'st in 
one stage of development in one area alongside another in which it was 
more or less highly deve’oped. There is thus ample scope for experiments, 
whether in provinces as a whole or in single towns or local areas. 
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There in no Another consideration is whether such a system would lead to chica- 

reaaon to snp- nery and oppression. The possible sufferers are the cultivators, who might be 
pone that snoh forced to sell their crops at inadequate prices, the consumers, who might 
asyatem bo made to pay at exorbitant rates, and the public generally, who might 

won l“ be involved in prosecutions for excise offences, 

lead to mal- 
praotices. 

Tho position of the cultivator would be similar to that of the grower 
of cocoanuts in an area whore the tax on tari is found. He would in all 
probability grow his crop under agreement with, and perhaps after having 
received an advance from, a licensed dealer. He would not be bound except 
under private agreement to deliver to any particular monopolist, but would 
have an alternative market in tho other monopolists, the factories or the 
dealers for export. He could, ns in France, bo allowed to keep the produce 
of a few plants for his own consumption. It does not appear that he need 
suffer any hardship beyond that involved in being prohibited from selling 
to an unlicensed person. 

As regards the consumer, prices would undoubtedly rise, or there would 
be no tax, but there would be several checks operating to prevent a rise 
to an excessive extent. A rise to a point that materially reduced consump¬ 
tion would bo against the interests of the monopolist. Meanwhile retail 
shops would continue to be numerous and to compote with one another and 
the facilities that existed for illicit sales would themselves he a check 
on the rapacity of the monopolists. 

Lastly there is the danger that the monopolist would utilise his posi¬ 
tion to oppress his enemies by malicious prosecution. It is not contemplated 
that prosecutions wou'd bo instituted by the monopolists direct. They would 
all be siftod by the Excise Officers, who havo in most provinces an efficient 
process of preliminary enquiry, and who would unquestionably take action 
against a monopolist who misused his powers. So long as this danger is 
not found to exist in the case of farmers for tho sale of tari, jxichwai, etc., 
there seems to be no reason to suppose that it would arise on tho intro¬ 
duction of a similar system in the case of tobacco. 

The danger of Another difficulty that applies to all systems is the danger of competi- 
oompetiuon tion from Indian States and Foreign Possessions. This of course is a diffi- 

frem Indian culty that cannot bo ignored. At the same time means have so far been 

Hutea and found of grappling with it in the case of excisable articles, while in the 

Foreign Poe- case of tobacco the cause for complaint, if any, has so far been on the part 

•essiona. of the neighbours of British India, which tax tobacco while British India 

does not. 

Summary of It may be useful to summariso the conclusions presented in the preceding 

aonolnaioni. paragraphs: — 

(1) Tobacco is universally recognised as a conventional luxury and 
affording one of tho most suitable subjects for taxat : on, and affords a 
considerable proportion of the revenues of most countries. 

(2) Tho commonest systom of internal taxation is through an excise, 
but monopolies are resorted to in a number of countries. 

Though in British Tnd'a taxation is now levied chiefly through the 
customs and the octroi, there is evidence to show that a monopoly was 
successfully worked for thirty-three years in part of Madras, while an 
excise system has been in force for about a century in the City of Bombay. 

(3) Meanwhile other forms of taxation aro common in Indian States 
and Foreign Possessions and yield in some cases very considerable revenues. 

(4) Of the objections taken to tho imposition of further taxation in 
British India in the past those arising out of tho wide spread of tho cultiva¬ 
tion and tho practice of consuming tobacco in an unmanufactured state 
still reta'n much force. 

(5) But an analysis of the cultivation shows that half of it is limited 
to twelve districts. 

(6) Meanwhile the great enhancement of the tariff ratos and the growth 
of the local cigarette industry behind the tariff wall indicate the desir¬ 
ability of an excise in the case of goods that compete with those that are 
imported. 

(7) Further the success of licensing systems in other parts of India 
shows that the idea that a system of that nature would be useless from 
the revenue point of view is ill-founded, 



APPENDIX X 

Chapter X—Taxes on Transactions. 

A Note by the Legal Adviser to the Committee on the duties 
levied under tne Indian Stamp Act. 

INTRODUCTORY. 

Stamp duties in their modern form date from the year 1624) when they 
were first introduced in Holland. The accustomed methods of taxation 
having proved insufficient, the liepublic, with a view to providing addi¬ 
tional funds for carrying on tho war with Spain, offered a reward to the 
person who should suggest the best new tax. Among the suggestions which 
were received was the introduction of the vectiyal chart k, or stamp duty, 
which was approved. Since then, stamp duties have become almost uni¬ 
versal, and now form a very important item of public revenue in every 
country, affording a striking example of Adam’s Smith’s remark that 
“there is no art which ono Government sooner learns of another than that 
of draining money from the pockets of the people’’.* 

Stamp duties do not themselves constitute a separate tax, but are 
a method of collecting different kinds of revenue. People are required 
in certain circunistancos to buy stamps of a certain value from 
a public authority and to attach them to certain documents. Almost 
any tax can be collected in this way, aud many taxes which have no sort 
of connection with one another are so collected in various countries. Tor 
instance, stamp duties include duties on such different things as patent 
medicines, playing cards, newspapers and advertisements, policies of assur¬ 
ance, appointments to various offices, giants of dignity and marks of 
distinction, certificates of permission to carry on various professions or 
trades (e.g., those of attorney and pawn-broker), contracts and convey¬ 
ances, legacies and successions, and so on. Besides the mode of collection 
by means of stamp duties there is nothing in common between these taxes, 
either in respect of their policy or in respect of their effect. The incidence 
of stamp duty must therefore be examined with reference to the objects 
or transactions which they are intended to tax. 

In this country stamps (excluding postage stamps) are roughly classi¬ 
fied into two groups— 

(a) Judicial. 

(b) Non-judicial. 

The former are regulated by various Acts, the most important of 
which is the Court-fees Act, 1870, and represent the fees payable by per¬ 
sons having business in courts and public offices. To them must also be added 
in some provinces the sums realised by tho sale of embossed papers on which 
copies given to parties by Judicial and Revenue courts and offices are tran¬ 
scribed. The sale proceeds of these stamps are credited to the same head 
as the sale of court-fee stamps, though they are not regulated by the 
Court-fees Act. Till 1867 the law relating to court-fees and that relating 
to stamps proper were contained in one and the same Act, the Stamp Act 
XXXVI of 1860, and afterwards in the Stamp Act X of 1862. Act XXVI 
or 1867 doalt with judicial stamps separately. The Act of 1870 consoli¬ 
dated the provisions as to court-fees contained in that Act and in various 
other enactments and first regularly designated them as court-fees in con¬ 
tradistinction to stamps used in connection with transactions outside the 
courts. 

Non-judicial stamps are now regulated by the Indian Stamp Act, 1899, 
as amended by subsequent enactments, and the expression ‘stamp duties’ 
is itself used to denote, not all the taxes which are collected by means of 
stamps, but the duties on various classes of instruments which are im¬ 
posed by this Act. Prior to 1860, the stamp law was spread over various 
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Wealth of Nations, Book V, Chapter II, Part II, 
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Regulations af die three Presidencies, By Aol XXXVi. ol 16(10 the t,ub- 
ject-matter of these Regulations, together with several new provisions 
taken irom tiio English statutes, was embodied in ono enactment applica¬ 
ble to tho whole ot India. . Tins Act was, with a few important additions, 
reproduced as Act X ot iSt>2, whit-li in turn was amended by Acts XV111 
ot ieoy and I ot 187'J, and nnatiy took its present snapo under Act 1L of 
lSyy. Enough, since the passing ol this Act, there have been numerous 
important amendments in the law, the general outline of it lias practi¬ 
cally remained the same. 

Judicial stamps mostly denote fees for which a return is received by 
tho payer thoreoi througu tho services rendered to him by tho courts or 
otherwise, in tnc caso of non-judicial stamps, there is no such direct 
return, it is .trim mat the existence ol me totaio makes certain trans¬ 
actions possible, but mat is a very indirect roturnlor a tax levied on 
those transactions. Xno same is me ease when a duty is levied lor ihe 
permission to practice a trade or protessiou. Vvnore, as in some 
European countries, stamp dunes and registration lees are combined, 
there is a return in me superior probative value given to the documents, 
but that is a result tracoaom to too part of uio uuty that is attributable 
to tho registration element. Thus, on tiie whole, it is clear that, in the 
case of stamp duties, me dement ol taxation largely preponderates over 
mat of services rendered. 

The views of the economists arc generally unfavourable to taxation 
through the medium of stamp duties. They describe them as subserving 
no principle and often falling on toe wrong person. They uro dithcull ol 
graduation according to ability, in Holland, wnore they had their origin, 
tney were actually devised by tho traders and merchants in tho hope tnat 
they could be shitted to the community in general and the poorer classes 
in particular. As regards taxes on transfer of property, Adam Smith 
thought that they were all “more or loss unthrifty taxes'’.’' “touch taxes 
evon when they are proportioned to tho value ot the property transferred 
are still unequal, the frequency of transference not being always equal in 
property ot equal vaiuo; when they uro not so proportioned they are still 
more unequal.” Ho thought that taxes oh the sale of land always fell 
upon the seller, who was obliged to sell it for reasons of "couvemency” 
or necessity and that they were therefore “cruol and oppressive”. Beutham 
was of opinion that sines of property inter vivos were commonly brought 
about by wunt and “in intervening at this distressful season, the ex¬ 
chequer bases an extraordinary tax upon personal misfortune”.t Mill was 
also of opinion that a tax on me purchase and sine of land was in most coun¬ 
tries liaule to the objection that it almost always fell on “a necessitous 
person in the crisis of his necessities”.J Ho condemned all taxes which 
threw obstacles in the way of tho sale of laud or other instruments of 
production as tending to prevent the property passing into the hands of 
those that could make the best use of it and “assuming those modes of 
aggregation and division which were most conducive to its productive¬ 
ness”. Though the question of incidence of taxes on transfers would 
depend oil the reiativo elasticity of the supply and the demand, yet, taxes 
on transfers must be regarded as obstructive, however slightly, of tran¬ 
sactions useful to tho community. As regards taxes on commercial instru¬ 
ments, Unstable says : “A tax on tho formation of companies is so far a 
check to their establishment. Duties on tho transfer of shares tend to 
keep capital from that particular form of investment, and to make these 
evidences of ownership less mobile. Even a small tax on cheques is a 
limit to tho extonsion of hanking, and a receipt duty is a charge on the 
evidence of an important class of transactions in which overybody is suxe 
to be concerned”.§ As regards taxes on insurances, they have been des¬ 
cribed as a direct discouragement to prudence and forethought. 
McCulloch doubted, in view of the vast importance of insurance, “whether 
it should be charged with any duty, however light”.IJ A high tax on ad¬ 
mission to a profession may deter tho best persons from entering into it, 
or it may prevent a person from clioodug the profession most suited to 

* Wealth of Nations, Book V, Chapter If, Fart II, Articles 1 ami 2, Appendix 

t Theory of Legislation : Principles of the Civil Code, Chapter XV. 

J I rinoiples of Koonomios, Book , Chapter V, Section I. 

§ Publio Finance, Book iV, Cbap'er VXII. 

|| On Taxation ”, Chapter V II, section 2. 
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himself. Hobson, in his ‘Taxation in the New State* regards stamp duties 
generally as “ a restraint on trade or other forms of presumable personal 
and social utility.”* “They are”, lie says, “in their final incidence at the 
best nothing but an expensive way of tapping certain bits of income which, 
if left untouched, would yield their quota to ordinary direct taxation, 
while at thoir worst they are extortions lrom persons who possess no real 
ability to pay. l'or the most part, they are the cumbersome relics of a 
past, haphazard liiothod of catchpenny improvisation, which has no place 
in any scientific system of finance”. 

In spite of the fact that stamp duties have earned the condemnation 
oi the economists, they are popuiar with practical financiers for various 
seasons. Thus— 

(i) Tfioy have the force of long custom. 

(u) They arc very convenient to collect and to supervise, and, in 

fact, they collect themsoivcs. 

fiii) Thoir incidence is not leit at the time of payment, because they 
are generally collected as part of the circulation or distribution 
of property. 

(iv) They anurd facilities for proportioning taxation to value. By 
grading the pricos of the necessary stamps, the Lax on any act 
or transfer can be adjusted to the amount dealt with. 

(v) Moreover, there are few countries in which the state of the ex¬ 

chequer is such as to permit of their abolition. 

GENERAL CONSIDERATIONS INFLUENCING THE RATES OF 
STAMP DUTY. 

But taxation on grounds of convenience or fiscal necossity is apt to 
ovenooh dictates of justice and prudence. While productiveness and equa¬ 
lity are tne most important elements in every tax, it is particularly 1 m- 
poraut that they should not be lost sight of in the imposition of stamp 
duties. 

One important limit to the levying of stamp duties lies in the lact 
that, beyond a certain stage, their maximum productiveness begins to dimi¬ 
nish. An excessive enhancement of the rates of stamp duty may impede 
transfers of property and causo a diminution of business generally, with 
a resultant loss of revenue. Moreover, high rates of scamp duty are an 
inducement either to an evasion of the duties or to an entire negiect of 
the requisite lormalities ol stamping. As Bastable puts it, "the problem 
raised by this part of the tax system is on the one hand to avoid undue 
pressure on the circulation and transference oi wealth and on the ocner 
hand to derive sufiicient revenue to make the maintenance of the duties 
justifiable.” it has to be remembered that what the stamp law deals with 
is often, not the bargain between parties, but the instrument which re¬ 
cords that bargain, if the rates charged are too high, the parties either 
ignore tho stump law or find some means of evading it. For instance, if 
the stamp duty on a receipt is hxed too high, the payer may reiy upon the 
credit of the payee; if tho stamp duty on chequos is increased, parties may 
resort to other methods of transmitting money. Excessive stamp duties 
thus defeat their object, not only by retarding business, but by tempting 
persons who have to pay them to evado the law. The statement of Swift 
that, in the arithmetic of customs, two and two do not always make four, 
but may sometimes make one, is thus equally applicable to stamps. 

No doubt it is possiblo for the State by legislation to make writing 
compulsory for the validity of particular transactions and to levy 
stamp duties on such writing. The English Stamp Law, for instance, 
contains provisions for compulsory writing in the case of appraisements, 
contract notes and various other instruments. In India also various 
transactions are required to be in writing. But to compel the exe¬ 
cution of a document in the first place and then to make it an occasion 
for the levy of a duty may result in certain cases in considerable 
hardship, To quote Bastable again, “the place of taxation on acts is a 
subordinate one. It cannot wisely be used to collect as large a revenue as 


* Taxation in the New State, page 126. 

Ibid, page 126. 
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either the primary taxes on income and property or the duties on cousump- 
tion !1 . One of the main justifications for a stamp duty is that its payment 
synchronises with the circulation of money or distribution of property and 
is not seriously felt. Hut this justification would cease to exist the mo¬ 
ment the tax became so heavy as to be oppressive. 

Thus, the principal guides to the rates of stamp duty may be stated 
to be— 

(1) the point at which the value of the convenience or utility attach¬ 

ing to the use of a particular kind of document or to resort 
to a particular kind of transaction approaches the amount of 
the stamp duty involved, 

(2) the point of diminishing returns, or in other words, what the traffic 

will bear, 

(.3) tho point at which hardship is involved on any class of the com¬ 
munity. 

Before subjecting to these tests the rates of stamp duty prescribed by 
tho schedule to tho Indian Stumpr Act as payablo on various classes of instru¬ 
ments, it is desirable to refer to certain general considerations connected 
with the framing of the schedule of rates. 

Stamp duties are calculated on two distinct bases: — 

(a) ad valorem duties, dependent either on the amount or value of 

tho consideration or on tho etfoct of the instrument and its 
operation, 

(b) fixed duties imposed on documents satisfying a given description, 

expressed or implied. 

Where the transaction denoted by the instrument is capable of valu¬ 
ation, an ad valorem duty is prima facie appropriate. In cases in which the 
transaction does not admit of valuation, an ad valorem duty is out of the 
question. There aro also certain commercial transactions of great frequency, 
such as those ovidenced by cheques and receipts, in rospeot of which, though 
there is no difficulty in valuation, an ad valorem duty would cause so much 
trouble and annoyance that a small fixed fee is more profitable to the 
exchequer. A third class of casos arises when it ia not possible, in view of 
the facts and circumstances, to state at the outset what exactly the value of 
a transaction denoted by ail instrument may ultimately turn out to be. 
Such, for instance, is the case of an administration bond, or a fidelity bond, 
or a share transfer deed delivered at the time of deposit of stocks' and 
shares as security. In the first two of these cases, though an amount may he 
mentioned in the bond as the limit of liability under it, the liability either 
may not arise at all or may not oxtend to the maximum limit mentioned 
in the bond. In the third case, the instrument may nover have to be put 
into operation as the debtor may not make default. In such cases, the ap¬ 
propriate duty is a fixed duty rather than an ad valorem duty. But, in 
order to give the benefit of a smaller duty when the amount involved is 
small, the method is adopted in some instances of making the fixed duty the 
maximum, subject to payment of an ad valorem duty in cases whore a 
smaller duty would bo more appropriate to the amount involved. 


The following table contains a list of the more important instruments 
falling under the categories of documents paying (1) ad valorem rates of 
duty, (2) fixed rates, (3) combined ad valorem and fixed rates: — 


Ad valorem scale. | Fixed scale. 

Ad valorem up to a 
point and then 
fixed. 

1. Agreement, if relating 

to tho sale of a Gov¬ 
ernment seourity or 
■hare in an incorpora¬ 
ted oompsny. 

2. Agreement to lease. 

3. Agreement to deposit 

title-deeds, pawn or 
pledge. 

1. Acknowledgment. | 

2. Adoption deed, authority to j 

adapt. 

3. Entry as advocate or attorney ] 
I. Affidavit. 

5. Agreement. 

6. Appointment in exeoution of 

a pow»r. 

7. Apprenticeship deed. 

1. Award. 

2. Appraisement. 

8. Administration 

bond. 

4. Customs bond. 

6. Indemnity bond. 

6. Seourity bond, 

7. UeoonveyHnoe of 

mortgaged pro¬ 
perty. 
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Ad valorem boale. 

Fixed scale. 

Ai talorem up to a 
. point and then 
fixed. 

: 

4. Bill of exohange payable 

8. Articles of association of a 

8. Release. 

otherwise than on 

company. 

9. Declaration of 

demand. 

9 Artiolee of ojerkship. 

trust. 

5. Bond. 

10. Bill of exohango payable on 

10. Revocation of 

8. Bottomry bond. 

demand. 

trust 

7. Conveyance. 

11. Bill of lading. 

11. Surrender nf lease. 

8. Debenture. 

12. Deed of oanoelladon. 

12 . Transfer of intorest 

9. Dower deed. 

13. Cheque. 

scoured by a 

10. Exofumge. 

14. Composition deed. 

bond, mortgage 

11. Farther oharge. 

16. Copy of extraat 

d*ed or policy 

12. Gift, not being a settle- 

)6. Delivery order in respect of 

ofinsurance, or 

ment or transfer. 

goods. 

of trust property 

13. Lease. 

17. Instrument of partnership or 

from one trustee 

14. Mortgage deed. 

dissolution of partnership, i 

to another t\na- 

16. Mortgage of a crop. 

18 Instrument of riiemoe. 

tee or from a 

16. Contraot note in respect 

19. Letter of allotment of shares. 

trustee to a 

of stock or marketable 

20. letter of oredifc. 

beneficiary. 

security. 

21. Letter of liuenoe. 


17. Partition deed. 

22. Memorandum of assooiation 


18. Insarinoe, 

of a oompany. 


19. Power of nttornev given 

23. Notarial act. 


for consideration as i 

24. Contiaot note in respect of 


authority to sell pro- 

goods. 


perty. 

26. Note of protest by a master 


20. Promi-aory note payable 

of a ship 


otherwise than on 

26. Power of attorney, not being 


demand. 

an authori'y given for 


21. Respondentia bond. 

consideration for sale of 


22. Settlement and revoea- 

property. 


tion of settlement. 

27 Protest of bill or note. 


23. Share warrant. 

28. Proxy. 


2t. Transfer (i) of Bhares, 

29. Reocipt. 


(ii) of debentures. 

30. Shipping order, 



31. Warrant for goods. 



It is proposed now to consider certain cases in which a regrouping of 
these categories lias been suggested. In England, the memorandum of 
association of a company and the articles of association of a company have 
each to bear a deed stamp of 10s. In addition to this, under section 112 
of the English Stamp Act, 1891, as amended by section 7 of tho Finance Act 
of 1889 and section 39 of the Finance Act of 1920, an ad valorem stamp 
duty is also imposed on the nominal share capital of any company with 
limited liability at the rate of £1 for each £100 or portion of 
£100, and a like duty upon any registered increase of capital of such a 
company. The stamp duty is leviable on the statement, which is compulsory 
in England, of the amount of the nominal share capital and of any increase of 
share capital. In India, the only stamp duty payable is Rs. 25 on the articles 
of association and Rs. 15 on the memorandum of association.* It has been sug¬ 
gested that the imposition of an ad valorem duty as in England is desirable, 
and a proposal has been made that the stamp duty payable by limited com¬ 
panies upon the memorandum of association and the articles of association 
should be reduced to Rs. 10 each and that an additional duty of 2 annas 
for every Rs. 100 of the nominal share capital should be imposed. This 
course would be of advantage to small companies and is not likely to be 
felt as a hardship by the larger ones, and would, on the whole, be beneficial 
to the public exchequer. 


Certain 
suggestion* 
for regroup¬ 
ing. 

(i) Instru¬ 
ments 
relating to 
the formation 
of limited 
companies. 


* Unless expressly stated otherwise, the rates mentioned here and else¬ 
where in this note are those prescribed by tho Imperial Act prior to 
its amendment by provincial legislation. 
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ii. Deeds of 
adoption. 


iii. Deeds of 
release. 


iv. Deeds of 
cancellation. 


The ad 
talortm 
rates should 
ordinarily 
be propor¬ 
tionate and 
not progres¬ 
sive. 


While adoption is in several cases a religious ceremony, deeds of 
adoption generally operate as documents of title to property and often 
coutain a description of the property of the adoptor over which the adop¬ 
tion would give a right to the person adopted. They now pay a fixed 
duty of Rs. 10, enhanced in various provinces by the local legislatures to 
Rs. 15. While this duty acts as a deterrent to* the creation of docu¬ 
mentary evidence in the caso of adoptions by owners of small properties, 
in the case of large properties it allows a potential transfer of title to go 
almost untaxed. It may be considered whether the fixed fee should not 
he reduced and a duty imposed, in the cases in which title is created to 
considerable property, w'hich is graduated as in the case of that on 
conveyances hut at a rate which would he, say, one-half or a quarter of the 
rate imposed in that case. 

Certain kinds of release deeds, viz., those having the effect of con¬ 
veyances or transfers, may well he removed from the lists of instruments 
paying ad valorem rates up to a point only. There is no reason why 
these documents should not pay an ad valorem duty throughout the scale 
instead of paying it only up to a value of Rs. 1,000. 


At present all instruments of cancellation pay a fixed duty of Rs. 5 
whatever the stamp duty payable on the instrument sought to be cancelled. 
For instance, a document to revoke a sale deed or a deed of gift would 
pay Rs. 5, though the duty payable bn such sale deed of gift deed was. 
only Re. 1. In such cases, it is cheaper for a party to obtain a reconvey¬ 
ance of the property. Such a reconveyance, however, does not truly 
represent the contract between the parties, and this may lead to trouble. 
Tt appears desirable to fix in the case of a cancellation deed a duty of 
Rs. 5. or the duty payable on the instrument sought to be cancelled, which¬ 
ever is less. 

The modern acceptance of the theory of taxation according to faculty 
has led to occasional suggestions for the introduction of the principle of 
progression in the graduation of stamp duties, in lieu of what is to all 
intents and purposes a proportionate rate. This proposal may perhaps - 
best he considered in the light of a concrete instance. Taking the scale 
for bonds as an example, the present Imperial scale is as follows: — 

B8. a. p. 


Where the amount or value secured does not exceed 

Rs. 10 . 

Where it exceeds Rs. 10 and does not exceed Rs. 

„ 60 


100 

200 

300 

400 

500 

600 

700 

800 

900 


50 ... 

100 ... 
200 ... 
300 ... 
400 ... 
500 ... 
600 ... 
700 ... 
800 ... 
900 ... 
1.000 ... 


and for every Rs. 500 or part thereof in excess of Rs. 1,000. 


2 0 
4 0 
8 0 
0 0 
8 0 
0 0 
8 0 
3 0 0 

3 8 0 

4 0 0 

4 8 0 

5 0 0 
2 8 0 


The general idea on which this scale is founded may he said to he to impose on 
the average a tax of one-half per cent. If instead of this proportionate scale, 
there were prescribed a progressive scale in which the average rates of duty 
increased with the amounts secured, the result would inevitably he to 
diminish the number of transactions relating to large amounts. A single 
transaction for a large amount would he split up into separate transactions 
for smaller amounts, and thus documents which ought to como under a 
higher rate of dutv would he manipulated so as to come under a lower rate. 
An illustration of this device is afforded bv the facts which led to the 
enactment of tho Stamp Amendment Act I of 1912. The Stamp Amendment 
Act of 1910 had ra’sed the duty nayalde on hills of exchange and promissory 
notes of a value of from Rs. 600 to Rs. 1.000 to a rate hin-hor than that 
payable on such documents up to Rs. 600; and in respect of hills of exchange 
and promissory notes for sums above Rs. 1,000. the rates were made even 
higher. The result was that large hills were broken n« into numbers of 
small hills, and stamp duties were evaded. The Act of 1912 had accordingly 
to he enacted for the purpose of raising the duty on bills of exchange and 
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promissory notes for amounts not exceeding Rs. 1,000 in roughly the same 
ratio as the enhancement which had been effected in 1910 on bills which 
exceeded Rs. 1,000. On the other hand, it goes without saying that there 
is no reason for making the taxation regressive, in other words, for taking 
a lower proportion in the case of transactions of larger values than in 
that of transactions of lower value. Taxes should therefore bear a uni¬ 
form proportion to the valuo of tho property dealt with. 

In charging duties by average scales in proportion to the value of Step* in the 
the property it is necessary to see that in the case of ordinary transactions eeeto •hoeld 
such as bonds, conveyances, etc., tho stops in the scale are not too remote not be too 
from one another. In the Stamp Acts of 1860 and 1862, the rates of duty 
payable on a bond stood thus: 






RB. 

A. 

p. 

Up to Rs. 50 

... .» 

... 

... 

... 0 

4 

0 

Between Rs. 50 and Rs. 100 



... 0 

8 

0 

„ 100 

200 



... 1 

0 

0 

200 

300 



2 

0 

0 

,, 300 

500 



4 

0 

0 

„ 500 

700 



... 5 

0 

0 

„ 700 

1,000 



... 6 

0 

0 

,, 1,000 

2,000 

# . . 


... 10 

0 

0 

,, 2,000 

3,000 



... 15 

0 

0 

„ 3,000 

5,000 



... 25 

0 

0 

,, 5,000 

10,000 


• ■ ■ 

... 35 

0 

0 

,, 10,000 

20,000 



... 60 

0 

0 

20,000 

so on. 

40,000 



... 100 

0 

0 


Thus, a person executing a bond for Rs. 300 had to pay a duty of Rs. 2, 
while a person executing a bond for Rs. 310 had to pay a duty of Rs. 4. 
If, instead of executing a single bond for Rs. 310, bo executed two bonds 
for Rs. 200 and Rs. 110, he need not pay a duty of more than Rs. 2, while 
if he executed two bonds for Rs. 260 and Rs. 50, respectively, he need not 
pay a duty of more than Rs. 2-4-0 altogether. As the amounts secured in¬ 
creased, the intervals of ascent became greater and the difference in the 
rates payable became more nronounced. Such disproportionate rates natural¬ 
ly led to the splitting up of documents and to evasions of stamp duty, and 
therefore in the Acts of 1869 and 1879, the intervals were made more numer¬ 
ous. At present, tho intervals, in the case both of bonds and of convey¬ 


ances, are as follows: — 

From Rs. lOOtoRs. 1,000 . .. .. Bp. 100 

Above ,, 1 000 .. .. .. ,, ,, 500 


Even with these intervals the splitting up of documents and evasion 
of duty are not uncommon. In the case of receipts such splitting has heen 
constituted an offence under section 65 of tho Stamp Act. But in the 
case of other instruments it has been held that such splitting up is not '1- 
leg'al. In a case reported in Weir, 4th Edition, page 907, where, to avoid the 
liighor duty, a person split up a mortgage for Rs. 1,300 into two mortgages 
for Rs. 1,000 and Rs. 300, respectively, the Madras High Court said: 
“There is no provision in the Stamp Act which prohibits the executing of 
soparate instruments and requires the execution of a single instrument in 
respect of a single transaction.” Tt is a matter for consideration whether tho 
Rs. 500 interval should not he postponed till the Rs. 5,000 limit is icachod, 
and vhethor between Rs. 1,000 and Rs. 5,000 the intervals should not he 
fixed at Rs. 200. 

Tho Indian rates of stamp duty were modelled upon the English rates, 
but in several cases they are higher than the latter. In introducing the 
general Stntnn Bill wlreb afterwards became the general Stamp Act of 
1869, Mr. Cockerell stated in tho Imperial Legislative Council on the 28th 
of October 1868: “Tho Bill proposes to substitute a scale more in accord¬ 
ance with the English system, but without adopting the English rates, which 
were unsuited to tho circumstances of this country in which the mass of 
transactions coming under the operation of the Stamp law involve snail 
amounts.”* On tho 11th of December 1868, he said : “The proposed scale for 
the equalisation of ad valorem stamp duties has been frnmod as nearly as 
possible on the model of the English system. Indian rates are doubtless 
much higher than the rates prevailing in England, hut then it must be 


Indian rata* 
of etamp doty 
are modelled 
on the 
English 
rate*, hut ate 
sometime* 
higher. 


* Proceedings of the Counoil of the Governor-Genera), 1868, page 487. 
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recollected that the mass of transactions in this country invol/e much smaller 
amounts than general transactions in England, and that the ieduction of 
the Indian to ihe standard of English rates might result in a very serious 
sacrifice of revenue which the State could not afford to boar".* 

On the 4th of March 1910 the Hon. Mr. Meston said in the Imperial 
Legislative Council:—“The stamp duties were certainly higher in India 
than in England and all that we have done is to try to bring the rates Into 
harmony with the general scale”. 

In England it may be stated generally that the average rate on a bill 
of exchange Is. per £100, that on a bond, including a mortgage bond, 2s. 
M. per £100, and that on a conveyance £1 per £100. In other words 
the percentage is .05 in the case of bills of exchange, .125 in the case of 
bonds and 1 in the case of conveyances. The stamp duties levied in the 
United States are as follows:—- 

Drafts or cheques—2 cents per 100 dollars. 

Bonds of indebtedness—5 cents on each 100 dollars of face valne. 

Conveyances—50 cents when the sale price is between 100 dollars and 
500 dollars, and 50 cents for every additional 500 dollars. 


Documents 
arc grouped 
into three 
olauea fir the 
purpose of 
determining 
the coales. 


The percentage is .02 in the case of bills of exchange, .05 in the case 
of bonds and 1 in the case of conveyances. In Tndia, the lates according to 
the Imperial Act work out as follows: — 

Bills of exchange, As. 3 per Rs. 100, or .188 per cent; bonds, As. 8 per 
Rs. 100, or .5 per cent, and conveyances Re. 1 per Rs. 100, or 1 por cent. 
Thus, the rates on both bills of exchange and bond' are comparatively much 
higher in this country than in England or the United States. The dis¬ 
proportion has lately become even greater because local legislatures have 
increased the rates of duty payable upon bonds and conveyances by from 25 
to 50 per cent. This comparison seems to suggest the desirability of a sub¬ 
stantial reduction of the rates of stamp duty levied in Tndia on documents 
of indebtedness. 

It has been seen that the rates are generally ad valorem in the case 
of records of transactions that are capable of valuation, ami fixed in the 
case of those that are not, and that the ad valorem rates are generally 
I'oughly proportionate, though in some cases the scale is not continuous. It 
remains to consider how the actual rate itself is determined. For this 
purpose the majority of documents are grouped as being capable, for the 
purposes of stamp duty, of bearing taxation equivalent to that imposed on 
one of three important documents, viz,, 

(i) a bill of exchange not payable on demand, but not more than one 
year after date or sisrlit f Article 13 fh) ] 

(ii) a bond (Article 151 and 

(iii) a conveyance (Article 23). 


The Imperial rates of duty payable on these instruments are roughly— 

3 annas per Rs. 100. 

8 annas per Rs. 100 and 
Re. 1 per Rs. 100. 

Most of the instruments referred to in the Act are charged to duty 
at or with reference to one or other of these rates. For instance, promissory 
notes payable otherwise than on demand, but not more than a year after date 
or sight (Article 49). and agreements relating to deposit of title deeds, pawn 
or pledge (Article 6) are chargeable with the same stamp duty as a bill of 
exchange, i.e, at 3 annas for Rs. 100. The following instruments are charge¬ 
able at the rates fixed for bonds, i.e., at 8 annas per Rs. 100:—adminis¬ 
tration bond, up to Rs. 1,000; appraisement, up to Rs. 1,000; award, up to 
Rs. 1,000; bottomry bond; customs bond, up to Rs, 1.000; debenture; 
further charge without possession if the original mortgage was without pos¬ 
session ; indemnity bond, up to Rs. 1,000; lease for a term not exceeding 
three years; mortgage deed without possession; partition deed; deed of 
release, up to Rs. 1,090; respondentia bond; security bond, up to 
Rs. 1,000; settlement; transfer with or without consideration of any in¬ 
terest secured by a bond, mortgage deed or policy of insnranco subject to 
a maximum duty of Rs. 5; trust, subject' to a maximum duty 
of Rs. 15. The rates chargeable on conveyances, i.e.. Re. 1 per Rs. 100 
are payable on: —certificate of sale, where the purchase money exceeds Rs.25; 

’Proceedings of the Council of the Governor-General, 1868, page 514. 
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exchange oi property; further charge where possession has been or is given; 
gift ■ lease for period exceeding three years; mortgage deed with possession; 
reconveyance of mortgaged property up to Hs. 1,000; and transfer of lease. 

Share warrants to bearer issued under the Indian Companies Act pay 
duty at li times the duty payable on a conveyance, whereas transfers ol 
shares in an incorx>oratecl company or other body corporate pay duty at 
half the rate. 

Though, the stamp laws do not appear to follow any lixed principle, still xhe stamp 
it is necessary that the rates ol duty imposed by thorn should so far as j aw ghould be 
possible be consistent. Otherwise it would be found that the duties imposed oonsittent in 
upon certain classes of transactions were evaded by carrying out the tran- its parts, 
sactious in a manner by which the same result could be attained by payment that is, 
of less duty. The intention of the law to levy a particular amount of duty similar trans- 
in the case of particular transactions can therefore be carried out only by notions 
levying the same amount of duty on all transactions of the same kind. should pay 

similar rates 

of tlntr. 

As an illustration of tile way in which stamp duties can be evaded as a Settlements 
result oi diil'erences in the rates for similar documents may be mentioned an d gifts, 
the stamp duties on settlements and gifts. A settlement is defined by the 
Stamp Act as a noil-testamentary disposition in writing of movable or im¬ 
movable property made (a) in consideration of marriage; (b) for the purpose 
<if distributing the property of the settlor among his family, or those for 
whom he desires to provide, or for the purpose ot providing for some person 
dependent on him; or (c) for any religious or charitable purpose. A gilt 
is not defined by the Stamp Act, but under the Transfer of Property Act, 
it is a transfer of existing movable or immovable property made voluntarily 
and without consideration by one person called the donor to another person 
called the donee, and accepted by or on behalf of the donee, ft will bo 
clear that, although the idea of a settlement suggests some legal or moral 
claim on the part of the person provided lor, there must be numerous cases 
in which it is possible, il there is an advantage in duty to be gained, for 
a transaction which would normally take the shape of a gift to be evidenced 
by a deed of settlement. Now the duty on a deed of gift is that payable 
on a conveyance, namely, one per cent, while that on a deed of settlement 
(unlike in England whore the conveyance rate is charged) is that on a bond, 
or ono-half per cent. 

Nor is the facility lor evasion the only reason for criticism of such an 
inequality. Generally spoaking, settlements are made by the comparatively 
wealthy and therefore have an ability to bear taxation which may be assumed 
to bo greater and not less than in the case of transactions executed for 
consideration.. 

At the same time the existence of an unduly low rate of duty cu tiau- 
sactions of this nature would militate against the success of any measures 
that might be taken to collect a tax on inheritance or to extend the existing 
probate duties. 

In these circumstances, it seems to be desirable that the duty in both 
cases should be at the rates applicable to conveyances. 

A somewhat similar case is found in the difference of stamp duty pay- Conveyances 
able on conveyances and certain kinds of releases which also operate as an d raUaeea 
conveyances. The rate of duty payable on a release deed, i.e., ou any instru- operating as 
ment whereby a person renounces a claim upon another person or against conveyances 
any specified property is, if the amount or value of the claim does not exceed 
lls. 1,000, the same duty as on a bond for such amount or value as is set 
forth in the reloaso, and in any other case Rs. 5. The result is that various 
transactions which are in effoet transfers of property are carried out as 
releases on payment of a less duty, as for instance, where a widow surren¬ 
ders an estate in her possession to the next reversioner, or a Hindu son 
gives up his share in joint family property in favour of his father by a 
release deed—I.L.R., 18 Mad., 223. 

It is now proposed to consider certain cases in which certain arbitrary Attestation 
factors are taken as the test oi liability to a higher or a lower duty. Thus, obdoouwent* 
in a tew instances, a different duty is chargeable according as a document should not 
is attested or not. For instance, section 2*(v) of the Act defines a bond as beate*tfor 
including inter alia any instrument attested by a witness and not payable the assess^ 
to order or bearer, whereby the person obliges himself to pay 'money to ment of 
another. Article 6 of Schedule I exempts an instrument of pawn or pledge duty 
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of goods, if unattested, from the duty ordinarily chargeable on an agree¬ 
ment relating to a pawn or pledge. By a notification of the Government 
of India, Finance Department (Separate Revenue—Stamps), dated 14th 
February 1918, No. 387F, the Governor-General in Council has remitted the 
duty chargeable under article 40, Schedule 1, on an unattested instrument 
evidencing an agreement relating to the hypothecation of movable property. 
Article 17 of Schedule I prescribes the stamp duty on an instrument of can¬ 
cellation if attested and not othorwiso provided for. The reason why attes¬ 
tation is regarded as an important element in fixing the stamp duty seems 
to be that, where attestation exists, there is a presumption that the document 
is more formal and less urgent than where attestation does not exist. But 
as a fact attestation is only intended to furnish evidence of execution, and 
cannot be regarded as altering the character of a -document. There is no 
reason why there should be a distinction for the purpose of stamp duty 
merely because a document bears on its face evidence of its having been 
executed. According to the Negotiable Instruments Act (XXVI of 1891), 
section 4, illustration (b). an instrument worded as follows would bo a promis¬ 
sory note: —“I acknowledge myself to bo indebted to B in rupees one thou¬ 
sand to be paid on demand for value received”. If, however, attestation 
of witnesses be added to this instrument, it ceases to be a promissory note 
for the purposes of the Stamp Act and comes within the description of a 
bond under section 2 (a) (Id—vide 3;! 603, and 29 Bombay, 82. Again 

an instrument under which the maker undertakes to deliver a certain 
quantity of grain on demand is an agreement if it is unattested, but a bond 
if it is attested. The resulting difference in stamp duty is very large. In 
the case of a promissory note payable on demand the stamp duty is a 
fixed duty ranging from 1 anna to 4 annas, whereas the stamp duty payable 
on a bond is od valorem on the amount secured by the bond. So also, while 
the stamp duty payable on an agreement like the one quoted above would, 
under the Indian Stamp Act of 1899, bo only 8 annas, that on a bond would 
be ad valorem varying with the amount of the bond. 

Further, questions have sometimes arisen as to what is meant bv 
attestation. Where the actual writer of a document signed it, the Madras 
High Court held that it had been attested, while the High Courts of Bom¬ 
bay, Calcutta and Alluhabud held that it had not been attested.* The 
creditor naturally requires the signature of the writer to remind him who 
the writer was in case he has to file a suit on the document, and it is hard 
that the debtor should have to pay stamp duty as for a bond instead of the 
lesser stamp as on a promissory note, simply because he cannot write, or 
cannot write well enough to prepare the whole document. It seems to be 
desirable that the distinctions in stamp duty that are based on the fact 
of documents being attested or unattested should be done away with. 

A somewhat similar distinction made in the Indian Stamp Act is that 
based on possession .in the case of mortgages. In England no distinction 
is made in the matter of duty between a mortgage with possession and one 
without possession. In India there is no distinction made between legal 
and equitable titles and the essence of a mortgage is the furnishing of 
security for a debt. There is little difference between a mortgagee with 
possession and a mortgagee without possession who is also a lessee of the 
mortgaged property. 

Similar remarks apply to the case of a document of further charge. 

Another similar case is that ol mortgages or hypothecations of movable 
property on the ono hand, which under the existing law fall under article 40 
and are treated as on a par with mortgages of immovable property, and 
pawns or plodges of movable property on the other, which fall under 
article 6 and pay a much lower duty as bilks of exchange not payable qu 
domand, but not more than one year after date or sight. Thus, while in 
the case of documents of security relating to immovable property, posses¬ 
sion has the effect of increasing the rate of stamp duty, in the case of 
similar documents relating to movable property it has exactly the contrary 
effect. 

Another test of liability which it is difficult to justify is that which 
depends on the introduction into certain parts of the Act or schedule of the 
words ‘‘value of the property as set forth in the instrument”. For instance, 
the duty payable on an award, where the amount or value of the property 

*10 Mad., 158; 11 Horn.. 511; 17 All., 211; 49 Cal., 729. 
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to which the award relate*, as. bet forth in such award does not exceed 
Its. 1,000, is the same as that payable on a bond for a similar amount; 
that on a gift the same as oil a conveyance for a consideration equal to the 
value of ttie property as set forth in the instrument; and that on an 
exchange the same as on a conveyance for a consideration equal to 
the value of “the property of the greatest value’’ as set forth in the instru- 
•meut. Similar language is used in the articles reluting to Reconveyance oi 
mortgaged property (Article 54), Release (Article 55), Settlement (Article 58) 
and Trust (Article 64). On the other hand, in Articles 45 and 62, which 
relate to partition deeds and transfers of shares, respectively, the expres¬ 
sion “value of the share” is used without the words “as set forth in the 
instrument”, it would seem to follow from the distinction so made thut 
the jiarties to instruments of the former class have a discretion to put 
any value they please on the property referred to in the instrument. In 
I.L.R., 8 Madras, 453, which was a case of a settlement deed, Turner, C.J. 
said t- “It is obvious that it may often bo difficult and sometimes im¬ 
possible to value the interests created by a settlement, and the 
legislature has, we imagine, on this ground amended the law by the intro¬ 
duction of the words ‘as set forth in the instrument’.” He added: “There 

are provisions which appeal' sufficient to protect the revenue if we adopt 

this construction”, hi I.L.R., 44 Allahabad, 339, which was a case in 
which a deed of gift did not set forth any value of the property dealt with 
by it, the Court, while holding that the deed did not require any stamp 
at all, said “The case seems to us to be strictly analogous to one which 
would arise if the executant of a deed of gift chose to set a purely nominal 
value on the property conveyed and to stamp the instrument accordingly. 
For the purpose of the stamp law, the valuation given in the instrument 

would have to be accepted.There is no provision in the law 

authorizing the Collector to ascertain the value of the property with a view 

to causing the instrument to be stamped with reference to the value thus 
ascertained.” 

Even granting that the setting forth in the instrument of a value 
different from the true valuo is an offence punishable under the Stamp 
Act, it is obvious that, in practice, cases of under-valuation will but rarely 
come to light. A further important factor is that there is no power to 
collect the deficient stamp duty or penalty in such eases. In the English 
Stamp Act, the words “as sot forth in the instrument” are not used at 
all. For instance, a settlement is chargeable with a duty of 5s. for every 
£100 or for any fractional part of £100 “of the amount or value of the 
property settled or ugreed to be settled”. Under section 74 of the Finance 
Act, 1910, a gift is chargeable with a like duty as if it were a conveyance 
or sale with the substitution “of the value of the property conveyed or 
transferred for the amount or value of the consideration of the sale”. It 
would seem desirable in this matter to follow the English practice. It may 
he objected that such action in this country might lead to vexatious en¬ 
quiries by officers of the Registration department and others into the 
correctness or otherwise of the values recited in instruments. Any danger 
of this kind might perhaps he avoided by providing that the value as set 
forth in the instrument should he accepted as correct unless and until 
evidence to the contrary was forthcoming. 


Where stamp duty is payable on the actual value of the consideration, 
the device is sometimes adopted, where the consideration for a document 
is in excess of the maximum amount in the scule for which a particular 
duty is payable, of writing the document as only for the maximum sum 
on which the lower duty is payable and paying the excess into the hands 
oi the borrower or purchaser, as the ease may bo, and thereby evading the 
excess stamp duty. For instance, suppose a sale deed in respect of a 
house is for Us. 1,100. The parties may make out their document on a ten- 
rupee stamp paper lor Rs. 1,000, instead of on a fifteen-rupee stamp paper 
for Rs. 1,100, and thereby avoid, not only a further stamp duty, but also 
a further registration fee, the vendor, however, being duly paid the •full 
consideration due to him. Such a contrivance to evade the stamp duty may 
be an offence, but there is no provision in the Act whereby, even if such 
an offence is prosecuted to conviction, the deficit stamp duty can be realised. 
An old English Statute 48, George III, Chapter 149, which was intended 
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to prevent collusion between vendors and purchasers, enacted that, in the 
event of the full consideration money not being stated in such a conveyance, 
the purchaser would bo entitled to recover as much as he had paid in 
excess of the declared amount. The old stamp law in this country contained 
provisions to a liko effect in section 51 of Act X of 1652 and section 47 ol 
Act XVIII of 1859. The objection to such a provision is obvious, viz., that, 
as the purchaser is hound to provide the stamp, ho may, if such a provi¬ 
sion exists, ultimately benefit by his own fraud. The provision was omitted 
in the Act of 1870 and now no longer exists either in the English or in the 
Indian Statute Book. A hotter course would appear to be to provide that, 
where an instrument is produced or conies before a judge or a public officer 
in the performance of ins functions and is proved to contain an understate¬ 
ment of the amount on which stamp duty is payable, he may order the 
payment of the additional duty and refuse to admit the instrument until 
such duty has been paid, or may impound the document and send it to the 
Collector for action under section 98 of the Act. 

In his evidence before the Committee, Sir T. Desikuchariar suggested 
that, in re-adjusting the stamp duties, a distinction should be made between 
documents evidencing transactions which arc under the present law required 
to be reduced to writing and documents evidencing transactions which 
may hereafter be required to be so reduced, lie pointed out that the Civil 
Justice Committee had recommended compulsory writing and registration 
in respect of several transactions which under the existing law do not 
require such writing or registration, and urged that it would be unjust 
to eugratt a taxation law on any measure ol legal reform purely intended 
to provide for certainty of title aud for the substitution of written for oral 
testimony. To require transactions of this nature to pay stamp duty would 
ho, he said, tantamount to penalising measures for placing evidence of an 
indubitable kind before the courts. The Civil Justice Committee thein- 
solves did not make any such suggestion, although in regard to another 
inattor—the introduction of a compulsory system of probate of wills—they 
suggested that the levying of court-fees should, if possible, be “accom¬ 
modated”.* 

The euucunoru, of a law that documents which are required to be in 
writing aud registered from a particular date should, from ihe date when 
they were so required to be in writing and registered, pay a stump duty 
loss than other documents which are already compulsorily registrable or which 
are not compulsorily registrable at all, would introduce an element of 
illogicality into a branch of law which is positivi juris and involves no 
principle. When there is no law compelling a writing, the stamp duty- 
may sometimes bo reduced to encourage such writing. But when there is 
a law compelling a writing, the real criterion should be whether the stamp 
duty is so heavy as to involve hardship in a substantial number of cases. 
At the same time the bringing of a number of new documents within the 
scope of the tax might increase the total receipts in such a way as to make 
a general reduction of rates possible. 


DETAILED COM SIDED ATION OF THE SCHEDULE. 


The discussion lias so far proceeded on general principles, in illustration 
of which certain examples have been examined. It is now proposed to 
considor the documents which are dealt with in the schedule to the Act in 
more detail, and for this purpose, to classify them under the following 
heads:— 

1. Instruments relating lo transfers of property. 

2. Instruments relating to commercial transactions. 

3. Instruments relating to other transactions. 

Instruments relating to transfers of yroyerty. 

Transfers as a Administration bonds, deeds of adoption and deeds giving authority 
result of in- to adopt may he regarded as instruments connected with inheritance which 

fcerit&noe. have the effect of transferring property. It lias already been suggested that 

dee'ds of adoption which ojieratc to create title to property should be 
treated for purposes of duty as if they wore conveyances of the property 
concerned. Documents giving authority to adopt on the other hand, unless 

* Report of the Civil Justice Committee, Chapter 38, paragraph 8. 
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followed by an adoption, transfer no right to any property. A fixed duty 
is therefore appropriate in this case, and a sum of Rs. 5 would appear to 
be sufficient except when the instrument shows that there is property in¬ 
volved in the case of a considerable amount, say, Rs. 10,000 or more; in 
that case a charge of Rs, 10 would be appropriate. 

Deeds of gift and settlements are governed, respectively, by Articles 33 an( \ 

and 58 of Schedule I of the Stamp Act. These have already been discussed 86 ' emen 8 
above and it has been recommended that the conveyance rates should be 
made applicable in both cases. 

In the case of partition deeds it is desirable in the first place to have a Partitions, 
clear understanding as to what is included in the term. Tu I.L.R.. 7 Mad.. 

385, it was hold that mere lists of shares drawn up at a partition without 
any words operating as a release of joint interests and the creation of 
separate interests do not require any stamp under Article 45. Certain deci¬ 
sions in Bombay seem to throw a doubt on this position. But in the Presi¬ 
dency of Madras it soems to be the case that payment of stamp -duty 
on partition deeds is frequently avoided by drawing up the instrument of 
partition in the form of lists of shares allotted to the various co-parceners 
or co-sharers. It would seem desirable that the definition should he 
amended so as to prevent this practice. 

As regards the rate of duty, Article 45 renders a deed of partition liable 
to the same duty as a bond for the amount of the value of the separate 
share or shares of the property. For reasons given in discussing the general 
principles underlying the rates of duty, the appropriate duty would appear 
to be rather that on an exchange or a conveyance. 

A further criticism arises out of proviso 2 to the article, under which 
temporarily settled lands dealt with in a partition are valued at a multiple 
of the assessment. This idea is presumably borrowed from the similar prac¬ 
tice in the matter of suit valuation, but the cases are different. In the 
case of the assessment of court-fees, there may be some justification for it in 
the avoidance of unnecessary contest; hut there is none such in the case of 
assessing the stamp duty on documents relating to partition, where the 
properties may be nresumed to be divided with reference to their actual 
value and not (in the case of pne class of property) to a purely arbitrary 
value. This logical aspect of the provision is emphasised when encum¬ 
brances have to bo deducted, which may amount to more than the arbi¬ 
trary value of the property encumbered. The proper course to follow 
appears to be that adopted in the case of documents relating to convey¬ 
ance or sale, in which lands are valued according to their market value. 

A more doubtful point arises out of section 2 (15) of tfie Act, under 
which an instrument of partition has been defined as including a final order 
for effecting a partition passed bv any civil court. The result 

is that the final decree for partition of a civil court has now to be stamped 
with an ad valorem fee as on a nartition deed, and until the decree is so 
stamped, it is not operative (T.L.R., 32 Calcutta, 483). Now', in a suit for 
partition, the plaintiff has to pay a court-fee which, though different in 
different provinces (owing mainly to doubt as to the provision of the Court- 
fees Act which is applicable), is still a substantial amount. Tt seems to he 
open to question therefore whether the levy of a stamp duty on the act 
of a court for which the party has already paid in the form of court-fees 
is appronriate. Moreover, it may he urged that a decree of court cannot he 
regarded as a transaction between parties and taxed as such, and that in 
the similar case of decrees for dissolution of partnership a stamp is not 
required to he affixed to the decree on the scale nrescrihed for instruments 
of dissolution. The apparent, inequity is aggravated hv the absence of anv 
nrovision for the refund of the stamp duty paid on a final decree for parti¬ 
tion in cases in which the decree is subsequently modified or reversed on 
appeal. 

A certificate of sale granted to the purchaser of anv property sold by o»rtifl- 
public auction hv a civil court is now liable to pay stamp duty nt the convey- ca * ;e8 ' 
ance rate in every case in which the purchase monev exceeds Rs. 25. When 
it is less than Rs. 25. the rates are annas 2 up to Rs. 10 and annas 4 ur> to 
Rs. 25. Tn respect of every sale held by a court a poundage fee is collected, 
which amounts to very much more than the stamp duty navable under the 
St.amn Act. Tt seems unjustifiable in respect of one and the same trans¬ 
action to lew the stamp duty as well as a substantial poundage fee. Tn 
connection with partition deeds, it has been suggested that the duty now 
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levied upon a final decree for partition, which is an act of the court and 
not a transaction between private parties inter se, may be dispensed with. 
For similar reasons, certificates of sale might be issued by courts without 
the interposition of any further charge. 

Under the head of conveyances the only point that here calls for 
attention is that, unlike the case of bonds or certificates of sale, there is no 
provision for any rate less than the 8 annas due on a conveyance for 
Rs. 50. It seems desirable to have a 4-anna rate for conveyances for sums 
of Rs. 25 or less. 

A reconveyance of mortgaged property falls under Article 54, under which 
the duty payable is ail valorem as on a conveyance where the amount of 
the mortgage debt does not exceed Rs. 1,000, and Rs. 10 in any other 
case. An instrument of this nature is resorted to when a mortgage has 
been effected in the English form, that, is, where the mortgagor binds him¬ 
self to repay the mortgage money on a certain date and transfers the mort¬ 
gaged property absolutely to the mortgagee, but subject to the proviso 
that he will retransfer it to the mortgagor upon payment of the mortgage 
money as agreed. In England, the rate of duty chargeable on a reconvey¬ 
ance is only 6 d. for every £100, and in effect a reconveyance of mortgaged 
property is nothing more than an incident of the discharge of the mortgage. 
It would appear therefore that the duty on instruments of this class might 
oquitably be reduced to one-fourth or oven one-eightli of the duty payable 
on a conveyance. 

Article 55. Schedulo I. relates to a release (not being a release or dis¬ 
charge of an instrument depositing marketable security) whereby a person 
renounces a claim upon another person or against specified property. The 
duty fixed on such a document is ail valorem as on a bond, subject to a 
maximum of Rs. 5. New, n release may enure differently in different 
circumstances— 

(i) It may enlarge or extinguish an estate, ns where the owner of a 
reversion releases his right in favour of a tenant in possession, or vice versa: 

(ii) It may pass an estate, as where n co-parcener releases his interest 
in favour of others ; 

(iii) Tt may he a mere disclaimer, as where a henmnidar executes a 
document disclaiming any interest in the properties nominally standing in 
his name; 

(iv) Tt may operate as a discharge given by a creditor in favour of 
his debtor, and so on. 

What is now done is for the party executing the deed of release to 
value the claim released at his discretion and pay stamp duty on such value. 

Sometimes real conveyances may he brought under this article under tho 
outward semblance of releases of bc.nami rights. 

Tho best course appears to he to adopt the English law and charge a 
release which operates as a conveyance of any right or claim at conveyance 
rates on the amount or value of the right or claim released, and other 
releases, inclusive of releases of rights or claims having no ascertainable 
value, at a fixed rate, say, Rs. 5. 

Article 6, Schedule TT of tho Court-fees Act. makes a bail bond or other 
instrument of obligation given in pursuance of an order of court or magis¬ 
trate liable to a court-fee of annas 8. and Article 15 of the schedule to the 
Stamp Act exempts such an instrument from further duty as a bond. Diffi¬ 
culties have arisen in some cases as to which of these provisions is appli¬ 
cable. Tn 411 Madras, .162. a security bond executed by a Receiver 
in favour of a court was held to fall under both the Court-fees Act and the 
Stamp Act, whereas in a case reported in 21, Calcutta Weekly Notes, 1150, 
a similar document was held to fall onlv under the Court-fees Act. Tn 
both the Madras and the Calcutta High Courts, under the Civil 'Procedure 
Code, a bond by a surety to whom an amin had entrusted attached chattels, 
for production of the same when called for. was held to fall under the 
Court-fees Act and not under the Stamp Act: I.D.R.. 37 Mad., 17; 
tf Cal., 977. Tt wou'd he well when a suitable opportunity arises to have 
tho doubts arising out of thase decisions set at rest. 

Article 62 of the schedule relates to the transfer of shares and deben¬ 
tures or of any interest seemed by a bond, mortgage bond, or policy of 
insurance. So far as it relates to the duty payable on a transfer of shares 
and debentures, tlie Article will he considered later. 
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As regards tlic transfer of an interest seen red by a bond or mortgage 
deed the Article prescribes on an instrument relating to such transfer, if 
the duty on such bond or mortgage deed does not exceed Rs. 5, the Banie 
duty as that with which the bond or mortgage deed is chargeable. 
This prima facie disregards the case in which the amount duo has been 
partly liquidated so that the value of the interest transferred may be much 
less than the original value. That criticism is met in a measure in the 
limitation of the duty to a maximum of Rs. 5, but even within that limit 
there may be cases of hardship. 

Similarly, if a debt secured by more than one instrument is transferred 
by means of a single instrument, the transfer deed is required to bear a 
stamp of a value equal to the sum of the duties with which such instruments 
are severally chargeable, and not of a value equal to tho duty upon the 
aggregate amount secured by all tho original instruments put together. 

On tho other hand, the assignment of a debt not falling under Article 
62 requires to ho stamped on a conveyance. There docs not seem to be any 
good reason for subjecting documents of this class to double the duty charge¬ 
able on those covered by Article 62. 

Instruments relating to commercial transactions. 

In dealing with documents relating to commercial transactions, it is 
proposed.to omit those dealing with transactions on the stock or produce 
exchanges, which require special treatment. Types of tho principal classes 
of documents remaining are, agreements relating to deposit of title deeds, 
pawns or pledgos, appraisements, articles of association of companies, bills 
of exchange and promissory notes, cheques, and hypothecations of movable 
properties. 

A distinction is drawn in the prosent law between an instrument of 
pawn or pledge, under which possession is given to the creditor, and a 
hypothecation of movable property, under which possession is not given. 
Documents of tho former class are liable (subject to an exemption in the 
case of unattested documents) according to tho terms fixed for repayment, 
to ono or other of tho rates of duty fixed for bills of exchange under 
Article 13 (b). Undor the Act of 1899 hypothecations of movable pro¬ 
perty in respect of which possession was not given woro liable to duty at tho 
same rate. Tho Select Committee on_ the Rill which became Act XV of 
1904 expressly excluded them from Article 6 for the purpose of “making it 
clear that all transactions by which movable property was simply appropriated 
by way of security for the discharge of a debt or engagement without parting 
with its possession were outside the scope of the Article and consequently 
wero liable to tho duty on mortgage deeds as being instruments whereby one 
person transferred or created to or in favour of another a right over or in 
respect of specified property”. This enhancement of tho duty on hypothe¬ 
cations without possession led to a protest by the mercantile community 
against tho chock imposed on the development of cash credits and a noti¬ 
fication was issued in 1905 reducing the duty to that payable under Article 
6 on a pawn or pledge. Act VI of 1910 raised the duty on a hill of 
exchange, and in consequence the duty on a hypothecation of movables 
was increased with it. A further representation ensued with tho result 
that an exemption was given in the case of all hypothecations of movable 
proporty if the instrument of hypothecation is unattosted. As a conse¬ 
quence, the final state of tho law is as follows: — 

(i) instruments of pawn or pledge of goods, if unattosted, are exempt 
under the exemption contained in Artic'e 6; 

(ii) Instruments of hypothecation of movable property, if unattested, 
are also exempt undor tho notification of the Government of India, Finance 
Department, dated 14th February 1918: 

(iii) All other instruments of pawn or pledge are liablo under 
Artic'e 6; 

fivl All other hypothecations of movable property are liable under 
Article 40. 

This state of the law cannot be regarded as very satisfactory. In 
the first place, as has already been seen, it is difficult to justifv the making 
of attestation a test for the charge of duty. This is especially so where 
commercial transactions are concerned. Trading companies borrow large 
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sums of money from banks on tho security of goods. No specific property 
is mortgaged, but the whole of the stock of goods of the company is sub¬ 
jected to the charge, creating what is technically known as a floating charge. 
Deeds creating such charges are generally unattosted. Under the existing 
law, they pay no stamp duty. In England, such mortgages pay stamp 
duty on an ad valorem scale, and there is no reason why in India they 
should be exempt merely on the ground that they are unattested. 

Secondly, if any exemption is to be given at all, it should bo in favour 
of pawns and hypothecations for small debts. At present, while even small 
pawns and pledges have to pay a duty, if attested, mercantile transactions 
for considerable values are exempt, if unattested. 

Again, if bills of exchange, promissory notes and other similar docu¬ 
ments can pay stamp duty without the conduct of mercantile transactions 
being affected, it is difficult to understand why the payment of a small duty 
on transactions of cash credit should retard their development, it is true 
that there are objections to the levy of duty at the rates fixed for mortgages. 
Thus, for instance, the estimation by the borrower of the maximum sum 
which he is likely to require during the period for which the agreement is to 
remain in force, may largely exceed his actual requirements, in which case 
he may have to pay stamp duty on a larger sum than he ever had the use of. 
Again, agreements made are often periodically renewed, and the effect of 
enforcement of the provisions of tho existing Act would ho the repeated 
levy of a comparatively heavy charge. 

Those arguments, however, are not arguments in favour of total exemp¬ 
tion. What appears to be desirable is to limit the exemptions to pawns and 
hypothecations in which .small amounts are involved, and to include all the 
rest, whether attested or not. under the scales of duty provided in Article 6. 

Item l.'i relates to bills of exchange, which are divided into three cate¬ 
gories, (a) where payable on demand, (b) where payable otherwise than on 
demand, but not more than one year after date or sight, and (c) where 
payable at more than one year after date or sight. In the first case, the 
duty payable is one anna. In the second case, it is ad valorem rising at 
various intervals at an average rate, of three annas per Tbs. 100. On the 
third class of hills of exchange the duty payable is the same as that on a 
bond, which will be referred to later. In England, there is no distinction 
between bills of exchange payable not more than one year after date or 
sight and thoso payable at more than one year after date or sight, and all 
bills of exchange, when not payable on demand, at sight or on presenta¬ 
tion or within three days thereafter, are liable to a stamp duty which is 
proportioned at the rate of 1 shilling per £100. Tho Indian rate is more 
than three times the English rate as regards bills payable otherwise than on 
demand but within one year, while in the case of hills payable thereafter 
the duty is considerably greater. 

In tho case of bonds covered hv item No. 15 the stamp duty payable 
in India is at tho rate of 8 annas, and in some provinces even more, per 
Hs. 100, while in England the rate is only 2s. 6 d. for £100. The 
Indian rate is thus at least four times that obtaining in England. As 
bond rates are applicable in both countries to mortgages, debentures and 
various other documents, it will be clear that a large number of instru¬ 
ments relating to borrowing pay a very much higher duty in India than 
in England. As the bond rates in India are considerably greater than those 
payable on promissory notes, bonds are not so popular as promissory notes. 
Even in cases where a bond would be a more appropriate vehicle for express¬ 
ing the intentions of parties, they enter into promissory notes payable on 
demand and either reduce the other terms of the contract botween them to 
a separate writing or rely on oral credit. The great hanking class of Nattuk- 
kottai Chotties, for instance, carry on their money-lending business mostly 
through documents which are in the form of promissory notes payable on 
demand. But it is a well-known fact that these promissory notes do not 
in most cases represent the real contracts between them and their debtors. 
For instance, the real agreement between the parties is generally to the 
effect that the repayment of the loan should be made in instalments spread 
over a certain period, that if the instalments are paid regularly, the rate 
of interest should he less than what is entered in the note, and that it is 
only in default of regular payments that the terms appearing on the face of 
the note, viz., payment on demand at tho rate recited, should he enforced. 
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Again, sometimes olie or more executors of the documont are merely sureties 
for tlio rest. These terms are, however, not reduced to writing, partly 
because it is believed that they would render the documents liable to the 
bond rates of duty, and partly because the creditors generally prefer the 
liioi'e easily enforceable form of a negotiable instrument. In so far as the 
rate of duty is responsible for the fact that documents are drawn up in 
terms widely differing from the actual contract between the parties, the fact 
is one to be regretted. 

Article 46 relates to instruments of partnership and dissolution of part¬ 
nership. Under it, an instrument of partnership has to pay a duty of Its. 2J 
where the capital of the partnership does not exceed Its. 500, and a duty of 
Its. 10 in any other case. A further scheme of graduation seems to be 
desirable. For instance, a Its. a rate might he introduced for the ease where 
the capital is from 11s. 500 to Its. 1,000. It is also for consideration whether, 
in the larger eases, a graduated duty similar to that suggested in the case 
of the articles of association of companies would not be appropriate. The 
ease appears to be one in which there is primu facie evidence ol : ability to 
pay, and a conspiracy to avoid the duty might result in the creation of 
evidence as to the shares of the partners which would be very damaging to 
their interests later. 

The last item to he considered is X'o. 66, lleceipt. The tax on receipts 
or acquittances for money was introduced in England in 1705. Prior to 
1833 all receipts for sums between £2, at which point the tax commenced, 
and £5 were charged with a duty of 2d., but in that year receipts for sums 
below £5 were exempted from the duty, which thereafter stood at 3d. on 
sums between £10 and £20, alter which it increased to a maximum of lOd. 
In 1850 a penny was fixed as the duty on receipts in the place of the 
varying rates, and ordinary stamps wero permitted to bo used. The rate 
was raised to 2d. in 1920. .In India duties on receipts were hist introduced 
by Bengal Regulation V.I.I of 1800, which charged them with the same 
ud valorem duties, ranging from 4 annas to Re. 1, as were payable on bonds, 
promissory notes and other written obligations. Sums not exceeding Rs. 00 
were exempt. Under Bengal Regulation 1 of 1814 the rates ranged from 
one anna, on sums of Rs. 16 and less, up to Rs. 150 on sums exceeding 
a lakh of rupees. Under Bengal Regulation XVI of 1824 the duties were 
reduced throughout the scale to a minimum of one anna for sums up to 
11s. 32, and a maximum of Rs. 4 for sums of Rs. 8,000 and above. It is 
unnecessary to refer to the history of the rates in the other provinces. Act 
XXXV.L of I860, which was the first genera! Stamp Law for all India, had 
two rates, half an anna on sums between Rs. 10 and Rs. 30, and one anna 
on sums above Rs. 50. The Act of 1862 fixed a uniform rate of one anna 
on all sums exceeding Rs. 20, and Act XV111 of I860 maintained this rate. 
When the latter Act was under consideration the question of lowering the 
exempted minimum to Rs. 10 seems to have been considered, but in conse¬ 
quence of the introduction of the license tax, which fell exclusively on the 
trading interest, this proposal was given up. There is no doubt as to the 
lesson which history teaches in respect of the unwisdom of high or numerous 
rates. It is possible that in present conditions a reduction of the mini¬ 
mum to its. 10, and the adoption of a rate of 2 annas in the ease of Bums 
over, say, Rs. 100, might give an increased yield, but the matter is ono 
affecting such a large part of the community that change in respect of it is 
to be avoided, if possible. 

1 nstruments relating to other transactions. 

The two former beads have practically exhausted the schedule, and 
lliore is little residue. The most important ease is that of the charge for a 
certified copy, which is 8 annas where the original was chargeable with a 
duty of Re. 1 or less, and Re. 1 in other cases. The charges levied in con¬ 
nection with the copying- of documents are all in the main payments for 
services rendered, and it is desirable to distinguish what these are. In the 
first place, in some offices, e.g., those of the Registration Department, there 
is a charge for searching for the document of which the copy is required. 
Then there is a charge, which in some provinces is taken in stamps, for the 
actual work of copying. Following this, comes the charge now in question 
for examining the copy so made and certifying it to he correct. Lastly 
there may he a charge under the Court-fees Act attendant on tho production 
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of the copy iu a court of law. There is a tendency in some quarters to 
confuse these charges and to recommend that the item now in question 
should be abolished on the ground that it represents payment for a service 
which is covored by one of tho other payments. While it is clear that this 
is not strictly correct, it is evident from tho catalogue given above that 
the process ol proving a document in court is apt to bo very expensive; at 
tho same time it would appear that the charge belongs properly rather to 
the category of ices than to that of stamp duties. 

An exception lrom this conclusion may be made, however, in respect of 
one class of documents which are at present included in the general category 
of copies, namely, extracts from registers of births, deaths or marriages. 
Theso are documents of quite a special class which it seems desirable to dis¬ 
tinguish irom copies of documents required a.s a rule for court proceedings. 
At present they are montionod only to bo exempted. In England they pay 
a duty of one penny. They might well pay a similar duty in India. 

TRANSACTIONS ON THE STOCK AND PRODUCE EXCHANGES. 

It has already been proposed to give separate treatment to the im¬ 
portant class of documents which relate to the purchase and sale of stocks 
and shares and other marketable securities. Transactions of this kind are 
usually effected through a broker on the Stock Exchange, and whore this 
is tho case, two kinds of documents should ordinarily come into being— 

(1) a contract note, which is defined as a note or memorandum sent 

by a broker or agent intimating the purchase or sulo on 
account of a principal of any stock or marketable security, and 

(2) a conveyance or transfer of the stock or marketable security. 

The first of these documents is chargeable under Article 43 of tho First 

Schedule of tho Indian Stamp Act with tho duty of one anna for every 
ils. 10,000 or part thereof of tho value of the stock or security, and the 
second under Article 62 with ono-hulf the duty on a conveyance for a 
consideration equal to the value of the share or the face value of the 
marketable security, a.s the case may bo. 

In the first case, that of the contract note, there are two important 
differences between the law in England and that in India. In the first 
place, tho passing of a contract note is compulsory in England, but not in 
India. In the second, while in England tho persons dealing on the Stock 
Exchange are divided into brokers and jobbers, and the contract notes 
entered into by both classes are equally liable to duty, in India the same 
person may transact business indifferently as broker or jobber, but while a 
contract note drawn up by him in the one capacity is dutiable, one drawn 
up in tho other is not. 

For these and other reasons, the stamp duty payable oil the contract 
note in India seems to be generally ignored, and the Bombay Stock Exchange 
Enquiry Committee, 1023, recommended that in the contract note it should 
be stated that stamp duty is payable and that a space should definitely bo 
marked for adhesive stamps. They also considered that the stamping of 
contract notes would be greatly facilitated if arrangements were made for 
tho sale of stamps within the Stock Exchange. 

In England, the stamp on the contract note is a special adhesive stamp 

affixed to the contract note, which is kept in foil and counterfoil. Tho 

stamp duty on the note is allowed to be added to tiie charge for brokerage 
or agency and recovered as part of such charge. In these cimunstnnces, 
the duty is seldom evaded. 

Tn India also the passing of a contract noto should, if possible, be made 

compulsory, and it should lie required when tho broker is acting as a prin¬ 

cipal just as much as when lie is acting as an agent. Tho note should be 
in a prescribed form, which might bo printed by the Government, with a 
minimum stamp embossed thereon and a space left for the addition of 
further adhesive stamps, which should be of a special nature. If these 
suggestions were adopted, evasions of the stamp duty on the contract 
note might be expected to become considerably less than at present. 

Iu tho case of the second document, namely, that by which the transfer 
of the stock or marketable security is effected, there is a far more serious 
loss of duty resulting from the practice of transferring in blank. Tho 
meaning of this phrnso is that at the beginning of a series of transactions, 
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the transferor will sign a transfer, but without entering the name of any 
transieree. The document may then pass tnrough n largo number of hands 
witnout further entry, the filling up of the blank being postponed until 
un uitimaie purchaser wiio is a permanent investor desires to have the 
stock or security registered in Ins name. 

Before examining the history of tlio attempts to put a stop to this 
practice, it may be of interest to summarise lis precise effect as explained 
by ixiru Wrenoury in “ilie Imu and Tractieo under tlio Companies Acts”. 
\vnere, as in companies subject to tlio Coinpan.es Clauses Act, transient 
are required to bo made by a deed, a transier in blank, that is to say, 
a transier signed by the transieror leaving a bianx tor the naino 
of tno transieree is void at law and as a deed is in offoct whoilv 
inoperative. JLSut as an agreement constituting in oquity a transier 
of tne ownership, it will give a rignt, subject to any superior equity, to call 
for a legal transfer. Where the articles of association do not require a 
deed, but permit transfers to be mado simply by an instrument in writing, 
a transter in blank carries to tlio person wnose name is subsequently fined 
in as transferee, not only the equitable, but also the legal interest, meaning, 
it is conceived, the legal right to call upon the company to register the 
transier, for there is no legal title to the shares until registration, or at 
any rate until all necessary conditions have been fulfilled to give the trans¬ 
ieree as between hinisoA and the company a present, absolute and un¬ 
conditional right to have the transfer registered. Jn some cases, the arti¬ 
cles of association of a company may require the transfer to be executed 
by both the transferor and the transferee. In such a ease, a transfer exe¬ 
cuted by the transieror alone may not be sufficient to pass the legal title. 
Apart from this, however, there is no general legal principle that a trans¬ 
feree cannot be a shareholder unless lie has signed the transfer. The law 
may be said to be much the same in India a iso. 

To conic now to the history of the attempts to deal nilli tlie matter, 
it will not lie necessary to go back to an earlier date than 1878 when Mr. 
Cockerell, in presenting tlie report of the Select Committee on tlio Stamp 
Bill of that year, said: 

‘‘The Board of Revenue of the Lower Provinces laid again pressed 
their former proposal to compel tlio payment of stamp duty on intermediate 
transfers of shares. The Connnitteo had been tumble to adopt the suggestion 
of the Board, for the simple reason that there was no way by which the duty 
eouid be levied in such cases; for the transactions wore not reduced to writ¬ 
ing further than that a signature upon a blank deed was taken ; but the 
whole conditions of tlio transfer and tlie obligations of the parties under it 
were matters of oral or paroio contract; lienee tlio document could not ope¬ 
rate as a conveyance or be produced in court as evidence, and there seemed 
consequently to bo no ground for subjecting it to duty, even if any foasible 
mode of compelling the payment of the duty could be devised.” 

The matter rested whore it was until the general revision of tlio Stump 
Act in 18118, when Sir James Westland referred to it again in the following 
terms : — 

“Some objections are made to this kind oi’ transfer, but they ale 
objections which lie outside tlio purview of the Stamp Act. In tlie first place, 
companies make objection to the practice on tlio ground that, if the certi¬ 
ficate of the shares is in this manner passing from hand to hand, they via 
not know who their shareholders are, and they therefore desire that this 
practice of transfer by blank transfer deeds should cease, and that we 
should impose a limit of time upon such deeds and compel a transfer deed 
to bo executed within a certain time and the transfer to bo thus completed. 
Some persons have raised questions of revenue with regard to this, and 
pointed out that it would be desirable, even in the interests of the revenue, 
to reduce the duty upon a transfer deed, but to limit its operation in point 
of time, so that it might cover, not a dozen or even 50 or 100 transfers, but 
only cover one. The practice, however, of transfer by blank transfer deed 
is a common one both in England and in this country, and it does not seem 
to us possible as a matter of regulation of stamp duty to interfere with it. 
We have therefore not made any alteration in the levy of duty upon this 
class of document."* 
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The question came up again in connection with the Stamp Amendment 
Hill No. A of 1910, which inter alia doubled the then existing rates on trans¬ 
fers of shares or debentures and raised the duty on contract notes. In pre¬ 
senting the report of the Select Committee on that Hill on 4tli March 1910, 
the Hon’ble Mr. Meston said: — 

“1 turn now to tho particular transaction which 1 referred to at some 
length in introducing the Bill—the transfer of securities between parties who 
have no intention of becoming permanent holders and who treat the secu¬ 
rities as articles of currency or as material of credit or as matter for pure 
speculation. It is the practice in the Calcutta market at least for very 
heavy transactions of this character to pass without any formal transfer 
deed' at all. What is know n as a blank transfer is drawn up. It is signed 
and generally stamped by the first luma fide seller; but after that it may be 
the vehicle for dozens of transfers without paying any further duty. When, 
after changing hands over and over again, the security covered by the blank 
transfer Jin ally finds a resting place in the hands of the permanent investor, 
tlie transfer deed is completed; hut for all the intermediate transactions 
the Government revenues have received nothing. It has always been recog¬ 
nised that the arrangement is unfair to the general public, and the question 
of insisting upon regular transfer deeds has frequently been discussed. On 
the present occasion, however, there was no intention of attempting any 
such radical reform. All that Government desired was to secure some rev¬ 
enue from operations which may reasonably be asked to pay a contribution 
to the Exchequer. It was decided accordingly to he satisfied with a mode¬ 
rate impost upon tho contract notes which change hands when a transfer 
of this description is carried through - ’. 

The matter was considered in 1924 by the Bombay Stock Exchange 
Committee, and in 1925 the Bombay Government suggested legislation to 
abolish the system of blank transfers, hut the Government of India replied 
that it was impracticable to legislate in order to render them void altogether 
or void unless completed within a definite period after the original contract. 
While expressing their sympathy with the object in view, the Government 
of .India considered that reform in this respect could only he introduced by 
the salutary influence of the Stock Exchanges themselves. A step in that 
direction lias been recently made by the passing of the Securities Contracts 
Control Bill by the Bombay Legislative Council, and it is to he hoped that 
there are other steps to follow . Tho matter may therefore he examined from 
that point of view. 

Before doing so. however, it may he desirable, to explain, as briefly as 
possible, why it is not practicable to proceed without the assistance of the 
Stock Exchanges. In the first place, the members of these institutions are 
governed by their own h.v-laws as well as by the law of the land, and if tho 
former rendered valid a document declared by the latter to he invalid, the 
effect of tlie latter declaration might be nothing at all. An illustration 
of this is afforded by the Sale and Purchase of Bank Shares Act—30 Vic¬ 
toria, Chapter 29 (Leenmn’s Act, 1807). The object of the Act was to 
prevent speculative dealing in the shares of Joint Stock hanking companies. 
It declared all contracts for the sale or transfer of shares or stock in any 
Joint Stock banking company in the United Kingdom of Great Britain 
mid Ireland to he void unless the numbers by which such shares or stock 
ivero distinguished were set forth in the contract. To comply with this 
provision was not to the advantage of the Stock Exchange, and accordingly, 
by the rules and usages of the Stock Exchange, a contract which under the 
Act is null and void to all intents, is treated as valid and binding and en¬ 
forced as between members of the Exchange by its own rules and practice. 

Another remedy suggested is to prohibit the payment of dividends 
except to the registered holders of shares or securities. Disabilities of this 
kind are already in force, hut to little effect. For instance, under Section 
33 of the Indian Companies Act. no notice of any trust, expressed, implied 
or constructive, shall he entered on the register or he receivable hv tho 
Registrar. At the same time, the seller under a blank transfer, if he re¬ 
ceived the dividend from the company, would he regarded as having teceived 
the sum as trustee for his transferee, and in fact a la tv. to the effect that 
dividends should be payable only to registered holders would only be con¬ 
firming what is already the general practice with many companies. But 
while tho companies object to the practice of transfers in blank as much 
as the Government, this has had no effect in the direction of its dis¬ 
continuance. 



Lastly it will bo obvious that the drastic remedy of rendering the trans¬ 
fer void might in many cases penalise the perfectly innocent purchaser. 

It remains to consider the possibility of effecting reform in conjunction 
with the Stock Exchanges, and here it may bo remarked in the first place 
that it must not be understood from the quotation given from Sir James 
Westland above that there exists in England any practice comparable to 
that which is now under discussion. The practice in the two countries 
is similar up to a point, that is, in so far as a largo number of transactions 
in shares generally (possibly exceeding the total number existing in tlio 
case of particular eoini>anies) may take place in tho course of speculation 
before any particular bargain is closed by a transfer. But in England there 
are two things which prevent this condition of affairs boing accompanied 
by the evil of blank transfers, the first that all speculative transactions 
have to he brought to a close hy a specific transfer of shares periodically 
on what are known as settlement days, the second, that under the by-laws 
of tho English Stock Exchange a blank transfer is bad delivery. 

The question is bow to secure the introduction of a similar system in 
India. The first point is to secure the co-operation of the Stock Exchanges. 
And the first step in this direction is to secure them against competition hy 
outsiders who are free from the trammels which they may agree to impose 
on their own members. The manner in which this can bo done is by the 
grant of a charter such as was granted to the East Tndia Cotton Asso¬ 
ciation under the Bombay Cotton Contracts Act, 1022. This done, it might 
he practicable to arrange with the authorities of the chartered exchange 
for the framing, among others, of rules making a blank transfer bad 
delivery and providing for periodical settlements which could bo closed only 
by formal transfers. At tho same time machinery might be established 
for the sale or embossing of contract note and transfer stamps in the ex¬ 
change and lor the maintenance of a record connecting the one set of 
transactions with the other until cleared by a transfer. Actually for the 
time boing no charter has yet boon granted to any Stock Exchange, but the 
Securities Contracts Control Act recently passed in Bombay enables a re¬ 
cognised Stock Exchange, subject to the sanction of the Local Government, 
to make rules inter nlin for the making, settling and closing of bargains 
and for the regulation of all dealings by members on their own account. 
Jt is to be hoped that this is only the first stop on the road to reform, and 
that it will shortly bo followed in the acceptance of a charter and by the 
framing of further rales oil the lines indicated above. 

Meanwhile, it has been suggested that the system of blank transfers is 
itself tire result of the heavy tax imposed on tho transfer of shares, and 
that on this account shares are left standing in the name of a former holder 
even after he has assigned away his proprietary right therein. Accordingly, 
the suggestion has been made that, if the duty on tho transfer of shares 
were reduced, there would no longer be any excuse for evading the transfer 
stamp, and that the stamp duty realised on completed transfers would double 
itself as a result of the reduction. This is a suggestion which derives some 
support from the fact that one of the reasons given for increasing the rate 
of duty in 1910 was the fact that only a small percentage of transactions 
poid it. It seems desirable therefore that, if and when tho Stock Exchanges 
arrange for settling days and the payment of duty at these fixed intervals, 
the question of the 1 eduction of the duty should simultaneously be taken up. 
With it should lie considered the proposal of the Atlay Committee that 
concessions should be made in certain cases as where a purchaser takes in 
Ids own name shares which he had previously pledged. 

Until some satisfactory way has hoen discovered of dealing with the 
problem of blank transfers, the most promising method of levying a toll 
on .Stock Exchange transactions seems to be through the medium of the 
contract note. The duty, which is now at tho rate of one anna for every 
Rs. 10,000. might be raised to four annas for every Rs. 10.000, subject to a 
maximum of Rs. 40. 

A further difficulty that has been raised is as regards the deposit of 
shares as security for loans. The usual course is to deposit the documents 
of title accompanied by an agreement such a.-> is contemplated by Section 
23-A of the Indian Stamp Act, 1899. There is reason to believe that. this 
course is pursued owing to the heavy duty which would be exigible if an 
actual transfer of the securities was executed. The duty on such finnsfers 
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would be that, payable under Article GXJ of the Act. In England tho duty 
on such a transfer is a fixed duty of 10s and it would be advantageous if 
in India also the duty were made Mibieet to a maximum of 11s. ]0. 

To summarise: 

Tt is desirable In adopt the principle of the. English law that a eonr.rucl 
note is necessary when the broker is acting as principal, just ns 711 itch ns 
when he is acting as agent. 

Tho passing of a contract note should, if possible, be made compulsory 
in all instances. For this purpose it may be required that the note should 
be in writing and in a prescribed form. 

Forms of contract note with a minimum stamp embossed on them should 
be printed by Government and space should bo left for the addition of 
further adhesive stamps, which should bo of a special nature. 

While it is not practicable under present conditions to put a stop to 
the evils of blank transfers, it would he practicable to effect a large reduc¬ 
tion with the co-operation of tho authorities of the exchanges. 

The basis of the arrangement would be that tho Government should by 
means of a charter give to the members of the exchange a monopoly of the 
right of doing business of a particular ela-s. and tho authorities of the 
exchange in return would see that tho business was conducted in such a 
manner ns would facilitate tho collecting of the Government revenue. 

Such an arrangement might involve the filing of counterparts of con¬ 
tract notes with tlio secretary of tho exchange, and periodical settlements, 
or the carrying through of a transfer within a fixed period after the date 
of the first contract note relating to particular shares. 

To facilitate the work, arrangements should ho made for the sale of 
forms of contract note and transfer deed and Stock Exchange stamps and 
for tho embossing of stamps on transfers at the exchanges. 

It is also most desirable that the rules of tho Exchanges should make 
a blank transfer bad delivery. 

If these arrangements were curried out. the rates of duty might he 
reduced. 

A concession might also bo made in certain cases as when a purchaser 
takes in his own name shares ho lias previously pledged. 

When shares aro deposited on security for a loan accompanied by a 
blank transfer, the duty should he limited to a maximum of Tfs. JO. 

Pending any such arrangement with the authorities of the exchanges, 
contract notes should he insisted upon and tiic rate of duty raised. A similar 
increase might be nindo in tho duty on agreements for tho sale of securi¬ 
ties. 

So far, Stock Exchanges have been dealt with. Thero aro also a 
number of Produce Exchanges in India, of which tho most important is 
the Cotton Exchange in Bombay. There too, two documents may pass, 
called tho contract note and the delivery note, and governed respectively by 
Art'c'o 4.‘1 (a) and Art Flo 2S of the Indian Stamp Act . Tho contract note 
is, however, generally dispensed with, the agreement being recorded in tho 
hooks of the parties, and though it would be fair to tax tho contract by 
making contract notes compulsory, onpos tion on the part of the persons 
engaged in the trade is generally to be anticipated on tho ground that, if 
the exehango of contract notes wore made compulsory, they would havo to 
maintain additional stafF. As regards delivery notes also, it is doubtful 
if there is the same ease for tnxbig sales of goods as thero is in the case 
of transfers of shaves. Delivery notes are not now liable to n stamp 
duty in England. 

In the ease of the Produce Exchanges there aro two kinds of dealings, legiti¬ 
mate forward dealings by people who wish io secure produce lor their busi¬ 
ness and tho gambling in what aro known as the katchn Icandi or teji viandi 
in Bombay and as baro.s in Calcutta. The difference between the two forms, 
as explained by the Judicial Committee in tho case reported in I.L.R. 1001,. 
29 Calcutta, page 461, is this: “Two parties may enter into a formal con¬ 
tract for tho 6alo and purchase of goods at a g'ven price and for the : r 
delivery at a given time. Rut if tho circumstances are such as to warrant 
the legal inference that they never intended any actual transfer of goods 
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at all, but only to pay or receive money between one another according 
as the market price of the goods should vary from the contract price at 
the given time, this is not a commercial transaction, but a wager on the 
rise or fall of the market”. The temptation to work on the price in the 
interval by conspiracies among dealers or by circulation of false news is 
only too evident. It is generally reckoned that gambling speculation greatly 
preponderates over mercantile speculation in the exchanges. Legitimate 
speculation in futures may not be objectionable and may even be beneficial 
since it exercises a moderating influence ovor prices and distributes the 
risks. By ‘hedging sales’ traders are able to secure themselves against loss. 
But the evils of speculative gambling have so far been recognised by econo¬ 
mists and statesmen that means have constantly been sought to put an 
end to them by legislation, though it must be frankly confessed that no very 
promising remedies have been suggested. Speculative gambling is not con¬ 
fined to the Produce Exchanges, but is quite common in the Stock Exchanges 
also. Any attempt to prevent it by a prohibition of all buying and sell¬ 
ing for future delivery would put an end not only to the evils, but also 
to the benefits arising from such business. In most countries, the propo¬ 
sals that have been made look to improvement through the revision and 
enforcement of tho rules made by the exchanges themselves. In Germany 
a more drastic remedy appears to have been tried, in respect of stock 
dealings, by the requirement of publicity through enrolment of names and 
transactions on a register open to inspection, and in respect of bargains 
in grain and flour by a total prohibition of all time bargains, but the laws 
appear to have been no sooner passed than they were set at defiance. In 
the Province of Quebec, there seems to exist a law whereby the parties 
or intermediaries to contracts for buying or selling securities without the 
intention of real acquisition or delivery are liable to five years’ imprison¬ 
ment; tho habitual frequenting of places where such misdemeanours are 
committed renders a man liablo to one year’s imprisonment and the holders 
of such places fall under the law dealing with those who keep gambling 
houses.* 

So far as tho Cotton Produce Exchange is concerned, the Government 
of Bombay have dealt with the matter by enacting the Bombay Cotton 
Contracts Act, 1922, which virtually granted a charter to the East India 
Cotton Association and enabled it to frame rules approved by the Govern¬ 
ment for regulating transactions in the cotton market. It cannot be 
denied that the system of charters and licenses is open to the objection 
that it acts as a restraint upon the freedom of a citizen to enter into 
any legitimate business he deems fit; but it seems to be the only way of 
securing proper control and taxation of Produce Exchange transactions. 
In Bengal a private member has obtained leave to introduce a Wagering 
Associations Bill, which provides that every bara, or Produce Exchange, 
shall be registered under the Indian Companies Act and a copy of its 
articles of association lodged with the Local Government; that in respect 
of every transaction there shall be a written contract in a form to be 
lodged with the Local Government; that the contract shall confer on each 
party to it the r’ght to offer or to demand the delivery of the goods, in 
a manner recognised by the trade; that in respect of each class of goods, 
there shall be fixed a minimum quantity appbcable to each transaction; 
and that any exchange that does not comply with these conditions may 
be constituted by proclamation a common gambling house. The whole 
question is one that must be decided on wider considerations than those of 
the Stamp revenue. But wh'le there would appear privia facie, to be good 
reason for a general reform, it would appear that, if it were carried into 
effect, it would result in a substantial addition to the revenue derived from 
a class of transactions on which a charge may legitimately be imposed. 

PENALTIES FOR NON-PAYMENT OR INSUFFICIENT PAYMENT 
OF STAMP DUTY. 

The penalties provided by the Indian Stamp Act for non-payment of 
stamp duties are to some extent so severe as to defeat their object. Under 
Section 35 of the Act, no instrument chargeable with duty shall be admit¬ 
ted in evidence for any ptirpose, or be acted upon, registered or authenti¬ 
cated by a court or a public officer unless it is duly stamped. But pro¬ 
viso (a) to the section allows the admission in evidence on payment 

•Devas, Political Economy, Book VI, Chapter X, Section II, 
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of the prescribed duty and penalty of unstamped or insufficiently stamped 
documents except in the case of (1) instruments chargeable with a duty 
of half an anna or one anna only, excepting receipts, (2) bills of exchange 
and (3) promissory notes. The prescribed penalty is Rs. 5, or when ten 
times the amount of the proper duty or deficient portion thereof exceeds 
Rs. 5, a sum equal to ten times such duty or portion. 

Instruments chargeable with a duty of one anna only (excepting re¬ 
ceipts) and bills of exchange and promissory notes thus cannot be admitted 
on payment of any penalty. The instruments which were chargeable with 
a duty of one anna under the Indian Stamp Act of 1899 were: 

(i) Acknowledgment of a debt exceeding Rs. 20 (Article 1). 

(ii) Agreement or memorandum of agreement relating to the sale 

of a Government security or share in an incorporated company 
or other body corporate or a bill of exchange [Article 5 (a)]. 

(iii) Bill of exchange payable on demand [Article 13 (a)]. 

(iv) Certificate or other document evidencing the right or title of the 

holder thereof or any person to any shares in a company or to 
become a proprietor of any shares. (Article 19). 

(v) Cheque (Article 21). 

(vi) Delivery order in respect of goods (Article 28). 

(vii) Letter of allotment of shares in a company (Article 36). 

(viii) Letter of credit (Article 37). 

(ix) Mortgage of a crop, eto. f Artiole 41 (a)]. 

(x) Note or memorandum sent by a broker or agent to his principal, 
intimating the purchase or sale of goods, etc., (Article 43). 

(xi) Policy of insurance for or upon any voyage where the premium 
or consideration does not exceed the rate of two annas, or one- 
eighth per centum, of the amount insured by the policy [Arti¬ 
cle (A) (1) (I)). 

(xii) Certain other policies of insurance (Article 47). 

(xiii) Promissory note payable on demand (Article 49). 

(xiv) Proxy (Article 52). 

(xv) Receipt for money, otc., exceeding Rs. 20. 

(xvi) Shipping order (Article 60). 

The duty payable on items (ii) and (x) was increased by Act VI of 
1910, and that payable on items (iv), (vii), (viii), (xiii) (where the amount 
or value exceeds Rs. 250) and (xiv) was increased by Act 43 of 1923. 
The duty payable on item (ix) has been increased by various Local Legisla¬ 
tures. Of the remaining documents those which more constantly come before 
courts of law in India and which affect ordinary transactions between 
private individuals are (1) acknowledgments and (2) promissory notes. 

The exclusion of these documents from evidence for non-payment of duty 
often causes great hardship, and in I.L.R,, 46 Madras, 948, which was a 
case of an acknowledgment, was described by Sir Walter Schwabe as “the 
appalling penalty of tho plaintiff losing his claim altogether”. Not only 
is the punishment quite disproportionate to the offence, it often falls on 
the wrong person and rewards tho guilty party at the expense of his 
adversary. For, in cases whero tho omission to stamp is due to the care¬ 
lessness or fraud of the executant, it is he (the executant) who benefits 
by the document being inadmissible in evidence. _ The penalty is also very 
uncertain. In some cases, where a promissory note is inadmissible by reason of 
its not being duly stamped, it is permissible to prove its consideration inde¬ 
pendently, the promissory note being in such cases merely evidence of an 
independent antecedent debt and not the cause of action itself. In what 
cases secondary evidence can he given and in what cases it cannot be given, 
are questions which in practice are involved in serious doubt. 

Again, where a document alleged to be a promissory note has been 
admitted in evidence by the trial court on payment of a penalty, the ad¬ 
mission cannot he questioned in a court of appeal, howsoever erroneous 
that admission might have been—1923, Lahore, 142; 40 M.L.J., 479. In 
other words, an unstamped document once admitted in evidence is admitted 
for ever. In the meantime expense is caused to the parties by proper and 
improper objections taken to the admissibility of secondary evidence. 

Further, there is always the temptation to evade the law on account 
of its harshness. If a promissory note is unstamped and on that account 
inadmissible in evidence, the party who bases his claim on it and would 
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lose his suit by reason of its being unstamped, nan liush it up and allege 
that it has been lost. In a suit on a lost promissory note, the presump¬ 
tion under section 118 of the Negotiable Instruments Act would be that 
the instrument was duly stamped, and it would be an uphill task for the 
defendant to make out that the document was in fact unstamped. 

It is true that the law as to the admissibility of unstamped bills of 
exchange and promissory notes is the same in England as in India. The 
reason why tho law has excluded these common documents from subse¬ 
quent rectification by payment of the proper duty and penalty is that 
otherwise the stamp duty on them would hardly ever be paid. Unstamped 
documents cannot be seized like contraband by officials charged with the 
administration of the stamp revenue. The Collector has to wait until the 
possessor of an unstamped or insufficiently stamped instrument himself 
discloses tho breach of the law by producing it before a court or a public 
officer. The result is that many promissory notes are never seen except 
by the drawer and the drawee. If they were made admissible in evidence 
though unstamped, on payment of a penalty, however heavy, it is feared 
that the result would bo that in many cases parties would be prepared to 
take the risk and evade the stamp duty. When the Stamp Amendment 
Bill of 1923, which enhanced the duties on promissory notes payable on 
demand, was undor consideration, a suggestion was made that the provi¬ 
sion for the invalidation in evidence of unstamped promissory notes should 
be repealed, but the Select Committee on that Bill only recommended a 
temporary suspension of the provision and refused to recommend a perma¬ 
nent relaxation thereof on the grounds that the provision was one “of 
very long standing both in the English and the Indian Law and that to do 
away with it permanently would lead to evasion of payment of duty”. On 
the 23rd of September 1924, a private member’s Bill to amend the Indian 
Stamp Act so as to place the law validating insufficiently stamped or 
non-stamped documents on a uniform basis was thrown out by the Legisla¬ 
tive Assembly on the same grounds. 

At the same timo, it is doubtful whether tho fear that the removal 
of the penalty of invalidation would lead to any considerable degree of 
evasion of the stamp duty is based on anything more than an impression. 
In most cases, non-payment of stamp duty, even on instruments more 
heavily taxed than promissory notes, is not due to any desire on the part 
of the executants to defraud the Exchequer, but to the trouble and diffi¬ 
culty of getting the exact kind of stamp at tho right moment. Therefore 
the exaction of a small penalty might be a far more effective preventive, 
as well as a more equitable punishment, than the invalidation of the docu¬ 
ment altogether, and in the long run it would probably also prove to be 
a better source of revenue. In many cases the effect of the existing law 
is to exclude from the cognisance of courts important documentary evi¬ 
dence, and the substitution in its stead of the oral evidence of suborned 
witnesses. If tho bar to the admission of those documents were removed, 
reliable evidence would be forthcoming in courts, the Government would 
receive the penalty on each documeut admitted, and as for the party con¬ 
cerned, it would bo better for him that the money which now goes to 
witnesses should be gathered in by the Government as stamp revenue. A 
change in the law in the direction suggested would be to tho advantage 
of all parties concerned. 

So far as bills of exchango and promissory .notes are concerned, Sec¬ 
tion 47 of the Act provides:—“When any hill of exchange, promissory 
note or cheque chargeable with the duty of one anna is presented for 
payment unstamped, the person to whom it is so presented may affix thereto 
the necessary adhesive stamp, and upon cancelling the same in manner 
hereinbefore provided, may pay the sum payable upon such bill, note or 
cheque and may charge the duty against the person who ought to have 
paid the same or deduct it from the sum payable as aforesaid, and such 

bill, note or cheque shall, so far as respects the duty, be deemed good 

and valid. 

“Provided that nothing herein contained shall relieve any person from 

any penalty or proceeding to which he may be liable in relation to such 

bill, note or cheque”. 

This provision moderates the rigour of the law in respect of these 
negotiable instruments. 
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Th© ptnalty _ But in the case of acknowledgments, no such provision exists. “It is 
may b« obvious”, said Lord Cairns, in Marino investment Company rs. Ilaviside, 

abolished L.R. 5 page 624, “that in one sense it is disagreeable to hold that 

at least in the a case should tail for want of a stamp being affixed on the instrument, 
oaw of and there are cases in which such a result arising irom an accident must 

aoknoarleag- be regarded with painful regret”. It is not to be wondered at therefore 
ment*. ' that the courts have shown a tendency to interpret the definition of an 
acknowledgment in such a manner as to exclude from the operation of the 
existing law of inadmissibility in evidence many instruments which would 
prima facie be regarded as acknowledgments. 


All acknowledgment lias not been defined in the Stamp Act, but under 
Schedule l, Artiom i, an acKnovvieugmenc is liable to a stamp duty of one 
anna if it is ail acKnowiougment ol a ileot exceeding its. ul) wr.tton or 
signed by oil benait or a aeotor in order to supply evidence ol such debt 
in any book, etc., provided uiat sued acknowledgment does not contain 
any promise to pay the debt or any stipulation to pay interest or to dourer 
any goods or otner property. Hie crucial words in tins description are 
(i) the words constituting tbo proviso at the end and (n) tne words “to 
supply evidence of such debt”. When the words used contain more than 
a mere acknowledgment and amount to a promise to pay the debt or a 
stipulation to pay interest, they may amount to a bond or an igrooment 
and cease to be an acknowledgment chargeable with a duty of one anna 
under Schedule 1, Article f. An unstamped agreement or bond can be 
admitted in evidonce- on payment of the prescribed stamp duty and 
penalty, while an unstamped acknowledgment cannot be so admitted. 
Owing to the fineness of the distinction between an acknowledgment under 

Article 1 on the ono hand and an agreement or a bond on the other, 

which distinction is dependent on the interpretation of tlie language used 
with reference to the surrounding circumstances, it is often possible for a 
court to treat an instrument as tailing under the ono or the other category 

according to the exigencies of justice, further an entry in an account 

hook attested by a borrower can bo charged as an acknowledgment, only 
where it is “intended to supply evidence of a debt”. Whether the entry 
was intended to supply evidonce of a debt or not also depends upon the 
circumstances of the case and, in most cases, is a mere matter of opi¬ 
nion. Thus, where an account book contained two sides, one sido of sums 
advanced, and the other of sums received, and the borrower signed the 
entry relating to each sum advanced, his signature was held to be intended 
merely to secure "an acknowledgment that the sum was advanced, and not 
that the sum was due. The court said:—“Whether or not the sum is due 
depends upon the state of the account”. On this ground, entries in ac¬ 
count books with signatures of borrowers have been hold not to be ac¬ 
knowledgments under Schedule I, Article 1, and therefore not liable to 
any stamp duty at all—30 Cal., 780; 31 Cal., 1043 

It has also been held that, where an acknowledgment is made for the 
purpose of saving a debt from being barred by limitation, it is not an 
acknowledgment intended to supply evidence of a debt, and consequently 
that it is not liable to stamp duty under Article 1. For instance, in 
I.L.R., 39 Cal., 789, an account botwocn the parties was adjusted and a 
certain sum was shown as due by the defendant to the plaintiff. The 
plaintiff appended the words, “1 accept this as correct”, and the defendant 
subscribed his signature thereto. The balance thus acknowledged amounted 
to Rs. 45,000 and odd, and thereafter further dealings took place, the 
total claim of the plaintiff in the suit being over Rs. 58,932. Prima facie 
one would regard this as an acknowledgment, but if it had been held to 
be so, being unstamped, it was inadmissible in evidence, and if it was in¬ 
admissible tho claim of the plaintiff was barred by limitation. The Court, 
consisting of Chief Justice Jenkins, and Woodroffe, J., held that it was 
not an acknowledgment within the meaning of Article 1, Schedule I of 
the Stamp Act. The learned Chief Justice expressly stated that “any 
other conclusion might lead to considerable inconvenience and detriment”. 
In I.L.R. 46 Mad., 948, already referred to a rokka containing debit 
and credit entries, the amount of interest and a balancing item at the 

end with the words “balance payable up to.” and the 

signaturo of the person giving the rokka was held to be only an 



acknowledgment for the purposes of saving limitation, and not an ac¬ 
knowledgment intended to supply evidence of a debt and as such to be 
admissible in evidence, though unstamped. 

In England, there is no separate classification of instruments called 
acknowledgments, and I.O.U.’s are not l.abie to be stamped at all. The 
definition of a receipt is slightly wider than in India and entries in account 
books signed by the borrower, which sometimes escape stamp duty in 
India, are chargeable as receipts. In the nature of things, there cannot 
be many acknowledgments not amounting to agreements, promissory notes, 
bonds or receipts and strictly falling under Schedule I, Article 1, of the 
Indian Stamp Act. No serious loss of revenue would occur if the stamp 
duty payable on acknowledgments were abolished altogether. And in any 
case, while an unstamped receipt is entitled to bo admitted in evidence 
on payment of a penalty of Re. 1, it is difficult to understand why an 
unstamped acknowledgment under Schedule I, Article 1, should not be 
admitted on payment of a similar penalty, and why it should be liable 
to be altogether excluded from evidence. If the duty on an acknowledgment 
is to be retained, the instrument should at least be omitted from the 
list of documents iiable to be excluded from evidence on the ground of not 
being duly stamped. 

Even the monetary penalty prescribed by the Act is in several cases a 
very heavy one. The general law as to penalty in England is contained in 
Section 15 of the Stamp Act of 1891. Under that section, subject to the 
other provisions of the Act, any unstamped or insufficiently stamped instru¬ 
ment may be stamped after its execution on payment of the unpaid duty and 
a penalty of ten pounds, and where the unpaid duty exceeds ten pounds, 
of interest on such duty at the rate of five pounds per cent per annum 
from the date on which the instrument was first executed up to the time 
when the amount of interest becomes equal to the unpaid duty. In the 
case of certain instruments such as bonds, conveyances, leases, mortgages 
and settlements, there is a provision for the levy of an additional penalty 
equivalent to the stamp duty on the instrument. But in practice, the 
Commissioners do not enforce this as they have a discretion to remit it 
where reasonable cause for the delay in stamping or the omission to stamp 
or the insufficiency of stamp is afforded to their satisfaction. In fact under 
section 15 (3) (b) of the English Stamp Act, they may, if they think fit, 
at any time within three months after the execution of any instrument 
mitigate or remit any penalty payable on stamping. Under section 14 
of the English Stamp Act, instruments not duly stamped may be received 
in evidence on payment of the unpaid duty and the penalty payable on 
stamping the same and of a further sum of two pounds. In the case of 
documents liable to comparatively high duties, these penalties work out at 
less than what is leviable under the Indian law, viz., ten times the stamp 
duty. It is true that under section 39, the Collector is empowered to 
refund any portion of the penalty in excess of five rupees which has been 
paid in the case of instruments admitted in evidence, and that under 
section 40 he is also empowered to stamp impounded instruments after 
receiving any amount “not exceeding ten times the unpaid stamp duty”. 
But these discretionary powers are not widely known and are seldom exer¬ 
cised. 

In actual practice, the high penalties prescribed on unstamped or in¬ 
sufficiently stamped documents have the effect of making the parties hush up 
such documents altogether. Moreover, instances are said to be not want¬ 
ing in which courts have treated what in reality is a document liable to 
a higher duty as a document of a class liable for lower duty. Where, for 
instance, a document is a bond and is liable to an ad volorem duty, it 
may be held that it is an agreement liable to a fixed duty of eight or 
twelve annas. Otherwise where the instrument secures a large amount, it 
may become chargeable with a penalty of Rs. 50 or Rs. 60 or even Rs. 1,000, 
and as Sir T. Desikachariar said in his evidence, the courts, in order 
not to harass the litigants, construe the document in the manner which 
is most favourable to them. The law does not even provide a limit to 
the sum that can be levied as penalty. The Stamp Act of 1869 fixed 
a limit of Rs. 1,000, but this maximum was removed m 1879. As a result 
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there is ground for the impression that courts are unduly lenient in ad¬ 
mitting as evidenco unstamped or insufficiently stamped documents, and 
that in not a few cases they are admitted without payment and without 
much scrutiny. 

Not only this. It is quite a common thing for parties in civil suits 
to produce documents in court, and on their being shown to be liable to a 
heavy stamp duty and penalty, to withdraw them without exhibiting them 
in evidence. When this is done the courts virtually allow persons who have 
committed offences against the revenuo to withdraw the proofs of their 
offences without any determination of the question of their liability to 
punishment. Under section 33 every person having by law or consent of 
parties the authority to receive evidence and every person in charge of a 
public office except an officer of police before whom any instrument charge¬ 
able, in his opinion, with a duty is produced or comes in the performance 
of his functions shall, if it appears to him that such instrument is nut 
duly stamped, impound the same. There is no corresponding piovision in 
the English law, and though the Indian law gives a power to impound, the 
power is given only in cases “where the instrument is produced or comes 
before a court or a public officer in the performance of his functions”. 
Now where, in a suit for the recovery of money on an entry in an account 
book, the plaintiff filed along with the plaint a bound account book which 
contained a large number of other entries which were insufficiently stamped, 
it was held that the court had no jurisdiction to impound entries other 
than the one which formed the basis of the suit. In other words, it was 
held that the entries could not be regarded as having been produced or 
having come before a court in the performance of its functions—21 
Calcutta Weekly Notes, page 246. The result is that tho power of im¬ 
pounding given by section 33 is only of limited use. Even in other cases 
judicial officers can hardly be expected to show the activity of officers 
concerned with matters of tax collection, and the effect of any slackness on 
tlieir part is aggravated by the provisions of section 37 of the Act under 
which, where an instrument has once been admitted in evidence, such 
admission shall not. except as provided in section 61, be called in.question at 
any stage of the same suit or proceeding on tho ground that the instrument 
has not been duly stamped. Under section 61 of the Act, a court of appeal or 
reference may of its own motion, or on the motion of the Collector, consider 
the order of a court under section 35, determine the exact amount with 
which an instrument is chargeable, order its production and when produced 
impound it and sond it to the Collector, who may then either collect the 
amount with the prescribed penalty or prosecute the offender. But this 
procedure is tardy and does not adequately safeguard tho revenue. More¬ 
over, cases coming up before courts of appeal or reference in this manner 
form a very small percentage of the whole, and when once a document has 
been admitted the chance of its being serutinised for revenue purposes 
is very small. 

Beoommand. T * « therefore desirable— . . A A . 

aliens, (1) to repeal the provisions making certain instruments liable to be 

excluded from evidence altogether on the ground of being unstamped or 
insufficiently stamped, or at least to do so in respect of acknowledgments; 

(2) to reduce the penalty payable on unstamped instruments of a 
high value and to fix a maximum penalty of, say, Rs. 500; 

(3) to empower courts and public officers to impound all unstamped or 
insufficiently stamped documents coming into tlioir custody in the ordinary 
course of business, whether actually sought to be exhibited before them or 
not; 

(4) to recognise the power of an appellate court to call for additional 
stamp duty and penalty on any document wrongly admitted by the lower 
court and to reject it for non-payment. 

Opportunities Section 41 of the Indian Stamp Act enables a party to produce before 
for voluntary the Collector within one year of its execution or first execution any docu- 
rootifloation ment which has not been duly stamped owing to accident, mistake or 

of errors in urgent necessity, and to pay the unpaid or deficient duty. If the time 

stamping. limit of one year prescribed by this sect'on were removed, parties would 
be enabled to obtain relief in all bona fide cases of failure to stamp and 
the rigour of the present penalty sections would to a large extent be 
reduced. 



The criminal penalties provided by the Act do not call for any remarks. 
So far as the fear of a prosecution before a magistrate and the infliction 
of criminal penalties can be said to be potent factors in the calculations 
of the executants of instruments liablo to stamp duties, they aro sufficiently 
deterrent without being vindictive. 

CERTAIN MISCELLANEOUS SUGGESTIONS. 

Certain definitions are found in section 2 of the Act, while other 
definitions are interspersed in the schedule. For instance, the word ‘ac¬ 
knowledgment’ is not defined in the Act, but is described in Article 1, Schedule 
I, a composition deed is defined in Article 22, and so on. It is desirable to 
bring all the definitions together to one and the same place. 

There is no deflation of the term ‘agreement’ in the Stamp Act. Courts 
have found considerable difficulty in distinguishing botween a bond, an agree¬ 
ment and a promissory note. There is also a difficulty in distinguishing be¬ 
tween receipts and acknowledgments. Releases sometimes bear resemblance 
in form to receipts or discharges or reconveyances of mortgaged property. 
It would be useful to have these terms explained by typical illustrations in 
the Act itself. 

In both the Indian and the English Acts, some common expressions 
such as ‘a promissory noto’ and ‘a bill of exchange’ have a meaning which 
is differont from that wh’ch they usually bear. As Baron Pollock said in 
the case of Mortgage Insurance Corporation vs. Commissioners of Inland 
Revenue (L.R., 20 Q.B.D., p. 6511, “it is unfortunate that, in a statute 
dealing with revenue matters, natural terms have been enlarged so as 
to create a sort of legislative document, other than and different from 
the document which is commonly known by the term used. In the section 
we have to construe here the Legislature have taken a term of well-known 
meaning, and have then said it is to mean something else”. Thore does 
not seem to exist any special reason why the definitions of certain terms 
should have a different meaning in the Stamp law from what tho.v have 
in other laws. If there are other classes of instruments than those ordi¬ 
narily connoted by these terms which it is desirable to render liable to 
the same duties, or subject to the same legal incidents as these instruments, 
such instruments may be specifically mentioned in the appropriate sections 
of the Act or articles of the schedule. Even now, for instance, though a 
letter of credit is included in the definition of a bill of exchange, it is 
specially provided for in tho schedule to the Act. (Article 37). This confor¬ 
mity to ordinary meanings is particularly necessary in the Stamp law, 
which, as pointed out by Sir James Westland in introducing the Bill to 
amend the Stamp Act on 15tli October 1897, is left very largely to a sort of 
automatic Operation. that is to say, is applied by the persons affected to 
their own transactions. It is all the more necessary, therefore, that in 
its wording and in its explanations, it should be as clear as possible, so 
that thoso who desire to pay the proper duty upon their documents and 
who have no intention of evading the duty in any way may thoroughly 
and clearly understand the obligations which rest upon them. The resto¬ 
ration of the terms’ ‘b : l! of exchange’ and ‘promissory note’ to their 
ordinary meanings would be a step in this direction. 

For the reason just cited, it is desirable that all exemptions should 
periodically be made part of the schedule. At present a large number of 
them are to ho found only in notifications. It is desirable that a law 
for the working of which the Government depend mainly upon the partiqa 
concerned should as far as possible be complete in itself. 


THE RESULTS OF PROVINCIALISATION. 

Under Schedule I, Part 2, item No. 20 of the Devolution Rules, non¬ 
judicial stamps are, subject to legislation by the Indian Legislature, a 
provincial subject. The circumstances under which this item came to 
be included in the list of provincial subjocts were these: The authors of 
the Report on Indian Constitutional Reforms had recommended in para¬ 
graph 203 of their Report that the revenue from stamp duty should be 
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discriminated under the already well-marked sub-heads of General and Judi¬ 
cial, and that the former should be made an Indian and the latter a pro¬ 
vincial receipt. They said: “This arrangement will preserve uniformity in 
the case of commercial stamps, where it is ohviously desirable to avoid 
discrepancies of rates, and it will also give the provinces a free hand in 
dealing with court-fee stamps and thus provide them with additional means 
of augmenting their resources”. The Functions Committee approved of 
the inclusion of non-judicial stamps as an All-India subject, and item 12 
of their list of All-India subjects included the following:—“Sources of 
Imperial rovenue including customs, cotton excise duties, income-tax, salt, 
stamps—non-judicial.” The Joint Select Committee of Parliament approved 
of this d : stribution. It was tho Committee on Financial Relations (Lord 
Meston’s Committee) that altered the scheme. As regards General Stamps, 
they said:—“We have approached it, in the first instance, from the point 
of view of the poorer provinces. Some of these, it seems clear, would 
start with little or no surplus revenue under the allocation of resources 
proposed in the report: and this would he both a misfortune in itself 
and at variance with what we believe to be tho intention, if not the 
implied promise, of the report. No remedy suggests itself except some 
extension of the schedule of provincial heads; doles and temporary assist¬ 
ance would he inconsistent with the whole policy. In this view, and also 
because it will greatly facilitate our initial distribution of the central 
deficit, we advise that General Stamps be made a provincial head through¬ 
out. Tho arguments in the report for crediting it to the Central Govern¬ 
ment have not the same force as in the case of income-tax. We are 
not d'sposed to see grave disadvantage in different rates of stamp duty in 
different provinces, at least on some of the transactions for which duty 
has to be paid ; and any uniformity which may be decided to be essential 
can always be secured by central legislation. Moreover, in this part of 
the arrangements there is st’ll the taint of a divided head, for General 
and Judicial Stamps are controlled by the same agency, and there is a 
good deal of miscellaneous work and outlay common to both. To make the 
whole of the stamp revenue provincial would secure a genuine and complete 
separation of resources; and we trust that the reasons for this course will 
outweigh the only consideration on tho other side, to wit. _ the extent to 
which the deficit in the All-Tndia budget will thereby ho increased . In 
other words, the reason for the inclusion of General Stamps among pro¬ 
vincial heads of revenue was a desire to secure a complete separation of 
resources between the provincial and central Governments. 

During the exploitation of all poss'ble methods for the increase of 
provincial revenues which followed the War and the grant of the reforms 
several provincial legislatures took advantage of the inclusion of General 
Stamps among the sources of provincial revenue, and applied for the sanction 
of the Governor-General to the introduction of legislation for the enhancement 
of stamp duties. In their letter No. 902, dated the 17th February 1922, 
the Commerce Department of the Government of India reserved certain 
instruments for Imperial legislation and allowed the local Governments to 
legislate as regards other instruments. The instruments reserved by the 
Government of India were : — 


l Schedule I to 
lian Stamp Act. 

Description. 

1 

Acknowledgment. 

15 

Bill of Exchange. 

19 

Share Certificate. 

21 

Cheque. 

28 

Delivery order in respect of goods. 

36 

Letter of allotment of shares. 

37 

Letter of credit. 

47 

Policy of Insurance. 

49 

Promissory note. 

52 

Proxy. 

53 

Receipt. 

00 

Shipping Order- 
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By the Indian Stump Amendment Act, 1923,, the duties on share certi¬ 
ficates, letters of allotment of shares, lettors of credit, proxies and pro¬ 
missory notes payable on demand (items 19, 36, 37, 52 and 49) were enhanced 
by the central legislature. The duties on the remaining items reserved for 
central legislation were, however, left untouched. 

In their turn, several provincial legislatures increased the duties on 
all or most of the items in the schedule which had not been reserved 
for central legislation. In most cases, the increases took the shape of a 
percentage increase on the existing rates, and the variations that have so 
far resulted are not very large, as will be seen from the instances given in 
the table attached (Annexure A). It will be remembered, however, that 
this is only a first instalment, and as time goes on far greater variations 
may be expected if the law remains unchanged. The inconvenience of 
having different rates in different provinces is obvious. An instrument 
stamped in a province in which the stamp duty has not been increased 
will not be admitted in another province where it has been increased with¬ 
out the payment of additional duty. Where an instrument relates to pro¬ 
perties situated in different provinces or to matters or things done or to 
he done in different provinces, serious inconvenience may arise in case 
the instrument has to bo enforced in all the provinces concerned. 

Several provinces also appear to lose a substantial portion of their 
legitimate revenue from stamps on account of the existing arrangement. 
A conspicuous instance of this loss of revenue on the part of some provin¬ 
ces is the case of cheques. The stamps on cheques are impressed at certain 
centres only, but used all over India. A bank which has its headquarters 
at one place and branches in various places, generally has its cheques 
stamped in the province where its headquarters are situated. Thus Bombay 
and Calcutta get the receipts on account of tho cheques used in tin; Centra) 
Provinces and the United Provinces. It is true that, under Notification 
No. 6133, dated the 17th December 1924, the Government of India have 
amended rule 9 of the Stamp Rules with the result that any officer ap¬ 
pointed in this behalf by a local Government is now empowered to affix 
and impress labels, and the local Governments have thus a free hand in 
the matter of establishing new stamping ceutres. To avoid leakage of 
stamp revenue oil account of cheques the Government of India themselves 
are now proposing to establish a stamping centre at Delhi. But even if 
stamping centres aro established in each province, it is likely that the 
practice of banks having their cheques stamped in the provinces where their 
headquarters are situated will continue. 

In the same way. the stamp duty on transfers of shares in companies 
operating in one province goes to the province which has the stock exchange 
at which the transfers take place. The province without stock exchanges 
receives nothing under the head. 

The problem of securing for one province a share of the stamp revenue 
obtained in another in cases where transactions, such as transfers of 
land and so on, relating to the former are carried out in the latter, has 
actually arisen for solution between the Local Governments of Assam and 
Bengal. Several species of documents relating to property or transactions 
in Assam are executed in Bengal with the result that Assam loses a large 
part of its stamp revenue to Bengal. On the basis of a calculation made 
for an experimental period, the amount of this loss was estimated at 
R,s. 45.000 per annum, which the Bengal Government, after some negotia¬ 
tion with the Assam Government, eventually agreed to pay as a matter 
of grace. The Assam Government reojuested that the assignment should 
have retrospective effect from the 1st April 1921. It cannot be denied that 
the demand was an equitable one on its merits, but the Bengal Government 
refused to comply with tho demand, and in doing so, were strictly within 
their rights under the terms of the Devolution Rules. 

A cose of even greater complexity is that arising between the Central 
Government and the provinces in the matter of division of the proceeds 
of unified stamps. This has. for the time being, been settled by a formula, 
hut it will be obvious that the difficulty is one which must recur so long 
as the system contains both the features of unification and provincialisa- 
tion. 

IT-30 


The varia¬ 
tions that 
have taken 
plaoe in the 
oase of the 
rest. 


Borne of the 
results— 

Use iu one 
pro vines 
of Btamps 
purchased in 
another. 


Doonoiente 
nxeuuted in 
Bengal on 
socount of 
Assam. 


The oase 
of unified 
stamp#. 



164 


Snggosted 

remedies— 
Provincial 
stamps. 


One means that has been considered for the avoidance of difficulties 
of this nature is the adoption by each province of its own stamps. It is 
obvious that this would result in very great inconvenience, especially to 
the mercantile community, but the fact of such a proposal having been 
made illustrates the difficulties to which provinoialisation has given rise. 
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Another alternative is to amend the Devolution Rules so as to secure 
that the revenue collected in one province, but arising out of taxation 
or other revenue measures imposed by another province, should not be 
deemed to be revenue accruing to the latter province. The position would 
be even more anomalous than in the instance of Assam already mentioned 
if the latter province imposed taxation, not in force or at a higher rate 
than that in force, in the former province. Even if the principle referred 
to above conld be established by an amendment of the Devolution Rules, 
difficulties might arise in its practical application which could only be over¬ 
come by some such system of lump assignment as was adopted by the 
Bengal and Assam Governments. But the statutory recognition in principle 
of the taxing Government’s rights would place it in a less invidious posi¬ 
tion than at present in approaching the collecting Government for the 
determination of a suitable assignment, and, in case of disagreement, 
would permit of an appeal to the Government of India and the Secretary 
of State instead of placing the taxing Government at the mercy of the 
collecting Government. 

Any rule that might be framed in this behalf would have to be 
hedged round with limitations to avoid trivial inter-provincial claims. 

A far more complete remedy, and one wh-'ch is more satisfactory in 
every respect, is the restoration, as part of the financial settlement, of 
the power to fix uniform stamp duties and to appropriate the proceeds 
of the same to the Central Government. This is a solution which has 
received the support of a large majority of the witnesses consulted. It is 
true that the administration of the Act would remain to some extent in 
Provincial hands, but as has been seen, the duties are of a kind that in 
a great measure collect themselves, and there need ho little difficulty in 
adjusting the payment for the agency work done. 

THE DESIRABILITY OF BETTER STATISTICS. 

Statements showing the gross receipts from non-iudicial stamps for 
the last thirteen years are appended as Annexure B. They seem to suggest 
that the increased provincial receipts from non-judicial stamps in the years 
1922-23 and 1923-24 have not been commensurate with the rates of increase 
in tho stamp duties. It is impossible to sav how far this result was due 
to the rates themselves or to a general slackness of business. The reports 
on the administration of stamps for the various provinces do not throw 
much 1‘ght on this subject; but the administration report of the Punjab 
contains the admission that the enhanced rates of duty have not caused 
as great an increase as was anticipated. Tn the Central Provinces also, 
the additional receipts appear to have amounted only to Rs. 10 lakhs, as 
against an expected increase of Rs. 20 lakhs. Tn matters of stamp revenue, 
it is imposs’hle to judge the results of the operation of particular rates 
of dutv unless thev have been in force for a reasonable length of time. 
The provincial enhancements of stamp duty are too recent to justify any 
positive assertion as to their effect on transactions. Nor are there in any 
province publ’sited statistics from which the effect of the recent enhace- 
ments can he fairly judged. The annual ronorts on the administration 
of the stamp revenue in the provinces do not contain details of the receipts 
from each class of transactions, sncli as sales, mortgages, leases, gifts, etc. 
The classification of receipts adopted is under the heads I'll impressed 
stamps, (2) hundis. or inland bills of cxchange. (3) impressed stamps as 
denned in section 2 (Art. 131 (al of the Stamp Act, Ml half and one anna 
unified stamns. (51 share transfer stamps, (61 stamps for legal practitioners’ 
licenses. (71 stamps for cbecues. and receipts, and so on. Tn other words, 
the classification of stamps is according to the character of the stamps and 
not according to the nature of the instruments stamped 



The annual reports of the Commissioners of His Majesty’s Inland 
Revenue in England contain tables (Tables 33 and 34) showing the receipts 
under each head of transactions classified nndor— 

Conveyances of lauds and houses. 

Conveyances of other property. 

Leases. 

Mortgages, etc., of lands and houses. 

Mortgages, etc., of other property. 

Settlements. 

Transfers of stocks and shares. 

Contract notes. 

Cheques. 

Bills of exchange and promissory note-.. 

Life insurance policies. 

Marine insurance policies. 

Agreements under hand, etc. 

The preparation of those statistics is facilitated by the fact that in 
Kugland the great bulk of the documents are stamped by impression and 
before being impressed are marked by an officer known as the Marking 
Officer with the amount of the stamp due. It is from the registers kept 
by this officer that the particulars above noted aro obtained. Since there 
is no such officer in India and since, moreover, the list of instruments 
which are compulsorily registrable in India is limited, the only way in 
which similar statistics can bo collected is from tho returns made by 
stamp vendors, who even now under the rules for the salo of stamps in 
some provinces (e.g., the Punjab) under section 74 of the Act are re¬ 
quired to note in the vend registers kept by them in respect of each 
stamp sold “tho purpose for which the purchaser states that the 6tamp 
is purchased”. It seems to bo a matter worth enquiry whether it would 
bo practicable and worth while to require the maintenance of similar 
registers in all provinces and the compilation from them of returns of the 
amounts of stamp duty collected in respect of each class of transaction. 

In the meantime, in tho absence of adequate statistics, there is no 
satisfactory means of determining the effect of tho recent changes in the 
stamp law on particular classes of transactions. There is no ground for 
supposing that tho existing stamp duties press with great severity on any 
class of the population. At the same time, it must not ho forgotten that 
it was in the year 1860—a period of great financial pressure, when the in¬ 
come-tax was first introduced and the tax-yiolding resources of the empire 
were being strained to the utmost limit possible—that tho general stamp 
law for all India was first enacted. Though, since then, several amendments 
have been made in the law. in several cases the rates of stamp duty are 
not what they would be, were stamped duties to he newly introduced at the 
present day. Various proposals have been made in this monograph which 
are calculated to increase the rate of duty in some cases and to reduce 
them substantially in others. If accepted, they would eventually have the 
effect of increasing the stamp revenue. 

For obvious reasons, it is undesirable to make frequent changes in the 
stamp law and to create uncertainties in regard to the amount of duty 
payable on particular •classes of instruments from time to time. As al¬ 
ready pointed out, this branch of the law has to be applied by the people 
themselves, without in a majority of cases the' assistance of lawyers who 
may be supposed to be in touch with the latest developments in the law, 
and that being the case, frequent changes in the law lead to innocont 
breaches thereof by persons ignorant of such changes. Since the Act of 
1899 was enacted, there have been as many as twelve amending Acts in res¬ 
pect of it in the Central Legislature alone, besides the recont amending 
Acts in the local legislatures. Whenever any further amendment of the 
stamp law is undertaken, it should he on such comprehensive lines as would 
obviate tho necessity of further alterations for a long time. 


The Engl ink 
statist,ios art 
muoh mors 
useful. 


Suggested 
enquiry into 
the adoption 
of a similar 
plan. 


Undesir¬ 
ability of 
frequent 
changes in 
the law. 



Annextjre A. 

Table comparing the rates imposed on certain classes of documents by different Provincial Legislatures. 
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APPENDIX XI 

Chapter XI—Fees. 

A Note by the Legal Adviser to the Co mmi ttee on fees levied 
under the Co art-fees Act. 1870 

GENERAL PRINCIPLES. 

Fees are payments required to be made for the use of institutions pro¬ 
vided by the Government in the public interests, but not for purely liscal 
purposes. They' are in fact a particular kind of price, the price of services, 
of actions. Though they resemble taxes in that, like taxes, they are also 
compulsory contributions levied by tho State for the purpose of defraying 
its expenses, and are manifestations of its taxing power, they are distinguish¬ 
able trom taxes because, while in tho case ot a tax it would be impos¬ 
sible to say what services it was destined to recompense, in the case of a fee 
there is never any uncertainty about it. “The essence of a tax”, says Pro¬ 
fessor Taussig, “as distinguished from other charges by Government, is 
the absence or a direct quid pro qu.o between the tax-payer and the public 
authority.* * * § “On the other hand, the essential characteristic of a fee is the 
existence of a measurable special benelit, together with a predominant 
public purpose”.t The special benefit to the individual may arise cither out 
of a positive action of the Government or out of a simple permission or 
license granted by it. Again, a tax is generally based on the ability or 
the faculty of the tax-payer, while a lee is based upon the special bene¬ 
fit accruing to tho payer ot the fee. it is immaterial that, while conferring 
a special benefit oil certain individuals, the service for which a fee is levied 
may also confer a general benefit on the community as a whole, though 
not in equal degree. The border line between a fee and a tax may not 
be clear-cut and the two may easily shade into each other, but the dis¬ 
tinction between them cannot bo ignored. 

In the evolution of society tho submission of disputes between members 
of a class to a chief or king is at first voluntary, and he is regarded as 
entitled to a fee or present for his services. Afterwards the voluntary sub¬ 
mission becomes compulsory, but the persons who seek his decision are 
still bound to pay for it. The fee paid by a litigant in a Roman civil 
action known by the name of sacramentum (from which the action itself 
became known as the sacremental action) has been described by Maine in 
his “Early Institutions” + as tho earliest representative of modern court-fees. 
In all the ancient governments of Europe which ware founded upon the ruins 
of the Roman Empire, judicial authority was a source of revenue rather 
than of expense. The mistake made in those countries was that judicial fees 
were allowed to go into tho pockets of the judges and not into the Exchequer 
of the State. In France the foes of courts known by the name of Epices 
constituted tho major portion of the emoluments of the judges until they 
were abolished at the Revolution. In England, courts were so largely main¬ 
tained by fees that their encroachment on one another is to some extent 
attributed to this system, each court endeavouring to draw to itself as much 
business as it could, and taking cognizance of many suits which were not ori¬ 
ginally intended to fall within its jurisdiction. Judicial fees were also com¬ 
mon in the Gorman States and in many of the States of America. So uni¬ 
versal was the system of judicial fees that Adam Smith declared that justice 
was never in reality administered gratis in any couutry§. And his view was 
that the whole expenses of justice ought to be defrayed by the fees of 
courts or by a stamp duty on proceedings in courts. 

In his ‘Public Finance’ Bastable points out that most legal systems 
tax litigants, and that though the English and French charges do not 


* Principles of Economics, II, page 505. 

t Seligman, Essays in Taxation, Chapter XIV (vi). 

J Page 266. 

§ Wealth of Nations, Book V, Chapter I, Part II. 
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exceed the level of fees, the German fees from the courts of justice con¬ 
tain a tax element. He says: “The Prussian net receipts from this 
source were about £1,750,000 in 1868, £2,300,000 in 1894-95 and over 
£2,500,000 in 1897-98, though the part inclusion of lion-contentious fees 
makes precise statement difficult. 1 ’* * * § 

6&r)y 

In India, though there is nothing to show that anything was levied in 0 f 

the form of a fee at the time of the institution of suits or proceedings, oourt .f ee » 
yet the unsuccessful suitor had, over and above the satisfaction ho was ; n j n ^ia 
obliged to make to the other party, to make an amercement to the sovereign j aTO ured the 
for the trouble he had given to him. Sometimes a sum was demanded both jdea of 
from the winning and tho losing party. Manu says: “When a debtor taxation 
denies a debt and it is proved by some means to have been contracted, the through this 
King should cause the money to be paid to the creditor and have the means, 
debtor pay a small fine in proportion to his ability to pay it”.t 

“When a debtor has acknowledged in court that a debt is really 
due, he deserves a fine of five in the hundred, and if he has denied the 
debt, he should be fined twice as mueh.”+ 

Narada savs: “But if a rich debtor, through dishonest perverseness, 
pay not his debt, tho King may take only a twentieth part of the sum. 
if circumstances ho very favourable to the debtor or if be acknowledged 
the debt in court.” } 

These texts refer to the penalty which the losing party had to pay 
to the King. The following text of Yajnava’kya shows that even the 
successful party had to pay a contribution to tho State— 

“A debtor shall be forced to pay to the King ten in the hundred 
of the sum proved against bun. And the creditor, having received the 
sum due, must nay five in the hundred (towards defraying the charges 
of Judicature).” J 

It was the practice of the Mahratta Government to levy a tax from 
both parties, that from the winner being termed hnrki, and that from 
the loser (junhegari.S 

The opinion that “Justice must not bo sold” appears to have origin- mi'^swere" 
ated with Benthnm. He regarded taxes on law proceedings as “a species rn g DO ngibIe 
of attack unon security, seeing that they amount to a refusal of the pro- {oT P H reao t; on 
tect.ion of the law to those who cannot afford to pay for it. They accord- aKa j n8 t 

ingly lio'd out to crime a hope of impunity, for it is only a matter of c j^l taxes, 

choosing as the man to he wronged one who cannot find tho funds neces¬ 
sary for a nrosecution, or at any rate is not, in a position to incur the 
risks attendant on the institution or process.”|| These views were empha¬ 
sised hv Mill who also held that judicial taxes were a tax on redress 
and therefore a premium on injury. Ho attacked the doctrine that those 
mnv fairly be reouired to hear the expenses of tho administration of 
justice who reap the benefit of it as based on a fallacy. He pointed out 
that “those who were under the necessity of going to law were those 
that benefited least and not most by tho law and its administration. To 
them the protection which the law affords has not been complete since 

thev have been obliged to resort to a court of justice to ascertain their 

rights or maintain those rights against infringement: while the remain¬ 
der of the puhlic have enioved tho immunity flora injury conferred by 
law and the tribunals without the inconvenience of an appeal to them”.? 

This piethod of argument obtains some strength from the fact that law 
suits do not always arise from mistakes. If tbev did. there might be 
some force in the contention that the parties at fault should pay for the 
correction of those mistakes. For more often do law suits arise from 
the intontional wrong done by one party or from what Bentham called 

* Bastable’s Public Finance. Third Edition, page 581. 

t Manu, Chapter YTTT. verses 51 and 139. 

t Colebrooke’s Digest of Hindu Law, Volume I. page 251. 

§ Whitely Stokes’ Hindu Law Books, page 120. 

|| Bentham’s Principles of the Civil Code, Chaptev 15. 

1] Mill’s Principles of Economics, Book V, Chapter I; 
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“the incognoscibility of the law.” In fact, the uncertainty of the law 
was the chief reason why Bent-ham denounced judicial taxation as mischie¬ 
vous. And his remedy is well known. It was “an all-comprehensive code 
of substantive law. having for its end in view the greatest happiness of 
the greatest number, each part of it present to the minds of all persons 
on whom conformity to its enactments, its attainment of its end, depends; 
and an all-comprehensive code of adjective law, otherwise called a code 
of procedure, having for its end the giving, to the utmost possible amount, 
execution and effect to the enactments of the substantive code.” 

The views of Uentham were more idealistic than practical. His 
diagnosis of tho .evil erred too much on the side of overlooking the part 
which the stupidity, callousness and fraud of individuals play in contri¬ 
buting towards litigation. As Sir Henry Maine pointed out in the course 
of the discussions in the Legislative Council in 1869 on the Court-fees 
Bill “The truth was that, though people were often involved in litigation 
through no fault of their own, yot a vast amount of litigation arose from 
complications of fact produced by the neglects of themselves or their pre¬ 
decessors in title, by unbusinesslike habits, by hoedlessness or by sheer 
folly.” * Several witnesses have justified judicial taxation in this country 
on the ground that it is necessary to check the excessive tendency to liti¬ 
gation that exists among certain classes of the community. It is pointed 
out by them that with such classes, litigation is an engrossing pastime, 
and that any tenderness shown to the litigant in the shape of a reduction 
of court fees would only result in enriching the lawyer without saving 
the litigant from ruinous expenditure. 

This view is to some extent justified by the modern history of court 
Ceos in India. The preamblo to the Bengal Regulation XXXVIII of 1795. 
under which the British Government for the first time imposed court 
fees in India, thus described the reasons for imposing them: “Many 
groundless and litigious suits and complaints have been instituted 
against individuals and the trials of others have been protracted by 
the filing of superfluous exhibits, or tho summoning witnesses whose 
testimony was not necessary to the development of the merits of the 
ease. The business in many of the Courts of Judicature has in conse¬ 
quence increased, so as to prevent the judges determining the causes 
and complaints filed with that expedition which is essential for 
deterring individuals from instituting vexatious claims, or refusing to 
satisfy just demands.” + Two years subsequent to this Begulation, the 
institution fees were converted into stamp duties and wero increased, the 
preamble of the Regulation mentioning as among its objects, not only the 
increase of the public revenue, but tho prevention of vexatious litigation. 
In 1803, court fees were levied all over the country, and it may be stated 
generally that the earlier Regulations in all the provinces were passed, 
not only with the object of deriving income for the support of the courts, 
hut to repress the number of petty and vexatious suits with which it was 
feared the courts would otherwise have been flooded. It may therefore 
be broadly stated that court fees were introduced by tho British Govern¬ 
ment partially at least as a check on litigation. 

It is sometimes stated that the administration of justice is an essen¬ 
tial function of the State, that on it depends in a great degree, the 
security of person and property in a State and tho prosperity of the 
country generally, and that resort to courts should not be rendered 
impossible to any class of persons by the insistence on fees, however mode¬ 
rate. It is true that in one sense, any fee, however^ low, may diminish 
to some extent the amount of use made of the services for which it is 
paid; hut that diminution may be less detrimental than an abolition or 
a further reduction of tho fee. If it is the function of the State to pro¬ 
tect legitimate rights and redress wrongs, it is equally its duty to save 
the innocent from unnecessary vexation and expenditure in courts of 
law. 


* Ouoted in Proceedings of the Council of the Governor-General, 1869, 
page 292. 

t Quoted in Proceedings of the Council of the Governor.General, 1807, 
page 70. 
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Moreovor, the argument that administration of justice should not be The adminls- 
mado a source of profit to be spent on other departments of the State 1 ration of 
does not sufficiently recognise the inter-connection which exists between justice is 
the various departments of public activity in a State and the necessity mterdepen- 
under which the State is placed of finding funds for carrying on various dent with 
kinds of services which do not themselves pay directly. The administration other 
of justice is largely dependent on the security caused by the system of activities of 
external and internal defence, a satisfactory system of law, the competence toe “tot®, 
of the legislature, the development of education in the country, and so on. 

Under the circumstances, the question whether judicial fees should The 
have an element of taxation in them or should consist entirely of payment element of 
for services rendered, has not been found capable of a simple answer, payment for 
On tho one hand, it is necessary that access to courts should not be service should 
barred by a barrier of heavy judicial fees, and that a substantial part prevail, but. 
of the litigant public should not be deterred from having resort to the some addition 
law courts; and, on the other, it is necessary that the charges should not 18 1 10 .,- .. 

be so low as to encourage petty and vexatious litigation, or to necessitate objectionable, 
fresh taxation whereby the general taxpayer would be mulcted largely 
for the benefit of the vexatious litigant. 

Some such compromise as is above indicated may be taken to have The revision 
been the underlying principle of the series of Regulations and Acts he- of the Aot of 
tween 1795 and 1870, and as will be seen shortly, the extent to which 1870 was 
justice was being “sold”, or in other words the extent to which, if at all, interrupted 
tlie fees levied exceeded the cost of the courts was kept constantly in by the 
view. For the present it is proposed to touch very briefly on the steps Reform', 
taken for the revision of Act Vfr of 1870. Tt may bo stated at the outset 
that the need for comprehensive revision has long been recognised and 
that as long ago as 1916 a comprehensive set of proposals was circulated 
to Local Governments for their opinions. The discussions on the Reforms 
scheme, however, delayed work on the Bill and tho conversion of judicial 
stamps into a provincial subject under the Devolution Rules stopped it 
altogether. 


THE PRESENT FEES AND THEIR EFFECT. 

The next stage therefore consisted in the action taken by the Provinces, The revision 
in tho financial stress following the war, to alter the schedules as part 
of the process of restoring the financial equilibrium. Eight provinces took *°heaales 
action in this direction, and the result has been a good deal of variation “T . 
in the rates payable on various classes of documents. For instance, Bengal “rovinoes, 
exempted suits up to Rs. 75 from the payment of the enhanced court 
foe, Bombay all suits up to Rs. 500, and Madras, wliilo adopting the latter 
limit, restricted the exemption to suits of a small cause nature. The maxi¬ 
mum court fee payable was fixed in Bengal at Rs. 10,000. and in Bombay 
at Rs. 6,000, whereas in Madras, the Punjab and Bihar and Orissa it 
was altogether removed. In the cases of suits falling under Article 17 of 
Schedule TT. Bengal raised the fee to Rs. 15 in some cases and to Rs. 20 
in others; while Bombay raised it to Rs. 15 in all cases and added two 
more cases to the article. Madras, on the other hand, split the article 
into three and fixed in most cases a fee on a graduated scalo of Rs. 15, 

Rs. 100 and Rs. 500 according as the value involved in the suit was esti¬ 
mated for purposes of jurisdiction at Rs. 3,000 or less; or 10,000 or less; 
or more than 10,000, respectively. 

Tho Madras Legislature also introduced amendments in the general 

principles and procedure of assessment, and in Bombay, a provision was 

made that in cases coming under section 7, paragraph iv, of the Act, 

i.e., cases where the plaintiff can value his suit according to his discre¬ 
tion, the minimum valuation should be Rs. 200. 

It may be of interost to notice here the complaint that these enhance- The effect on 
ments have had the effect of checking honest litigation. Tt is difficult to litigation, 
arrive at a reliable opinion on this point, as the effect of a change in 
the ratas does not become fully apparent for some years and there are 
no figures available later than those for 1923 for all provinces. These 
certainly show a decline in institutions as compared with 1922 and this 
decrease has been attributed in part at least by the advocates of a reduction 
to the heavy incidence of court-fees. For instance, in Bengal, 

11-21 
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the number of suits instituted in 1923 was 581,909, a decrease of 
22,497 on the figures of the preceding year. The decrease in money 
suits was as much as 7.7 per cent., the number of money suits instituted 
being 194,792 against 211.096 in the preceding year. In Bihar and 
Orissa, tlie number of original suits instituted was less than that of the 
previous year by 4.778. The decrease in money suits was 11.8 per cent. 
In the Madras Presidency, the number ol suits instituted in the dis¬ 
trict munsifs’ courts was 101.896 as against 106,184. fn the Report on the 

Administration oi Civil Justice, the High Court says that “the 

decrease is universally attributed to the continued effect of the Court- 
tees Act. It seems to ho effective in discouraging litigation.” In the 
Punjab the number of suits instituted in 1923 was 156.180 as against 
187,070 in the previous year. The decrease is again attributed partly to 
tho enhancement of the rates ol court-lees. In Bombay the number of 
suits instituted in the mufassal courts was less than in the previous year 
by 7.119. the decrease ill money suits being to the extent ol 6.5 per cent. 
Iii the Ceutral Provinces, the number of suits in 1923 was 78.701 as 
against 89,421 in tho previous year, and in Berar, the figures were 112,746 
and 127.038. Here, too the fall in money suits was marked. It must 

be remembered, however, that the year in question was one of acute com¬ 

mercial depression, following a boom period and that on this ground a 
decline in tho number of money suits was to he expected. 

Meanwhile the question is one that has been repeatedly raised in the 
Legislative Councils. In Bombay, the enhancement of court-fees was tem¬ 
porary for a period of three years and a measure intended to place the Act 
permanently on the Statute Book was voted down by tho Legislative 
Council in February 1924, though it has since had to be revived. Tn 
Madras a budget resolution in March 1925, for tho lowering of tho court- 
fees was not only carried by a majority, but in speaking on it. the 
Government Member in charge himself declared that a restoration of the 
fees to the old level in certain cases was necessary from tho utilitarian 
and financial points of view, and that possibly the restoration of the 
old level might even lead to an augmentation of tho revenues. He stated 
that his policy was to reduce the rates on money suits, hut that he was 
not prepared to undertake any reduction in the case of what lie des¬ 
cribed as ‘luxury suits’. On the 26th August 1925, a resolution by Mr. Snidul 
Huq in the Legislative Council of Bihar and Orissa to amend the Court- 
fees Act so as to effect a reduction in the existing rate of court-fees was 
rejected by a narrow majority of 27 against 31 votes. In other provinces 
also the discontent has not been less vocal. 

There is no doubt that these complaints proceed in a large measure 
from tho idea that a profit is being made on the administration of civil 
justice and applied to other purposes of the administration. It is there¬ 
fore of importance to see. if possible, how far this idea is supported hv 
the facts. 

In the first place, it may be noted that, in almost every Province, 
cheap tribunals in which no court fees are levied have been established 
for tho trial of petty suits. Further, the provisions of Order XXX of the 
Code of Civil Procedure enable suitors who are unable to pay the fees on 
their plaints to institute tlioir suits in forma pavperis. The Govern¬ 
ment cannot, therefore, he accused of attempting to deny justice to the 
poor man or of making ability to pay a heavy court-fee a test of eligibi¬ 
lity for justice. 

Moreover, even when a fee is fixed at a very moderate figure, it is 
quite possible that it should yield a profit to the treasury. Nor is there 
anv reason why the State should forego this. The administration 
of justice is in fact a monopoly, and it might well be argued that the 
State was justified in charging a monopoly price so long as the price 
charged did not exceed the value of the service rendered. 


Meanwhile, whatever viow may he held of the question whether the 
State ought or ought not to make a profit out of litigation, it is clearly 
most desirable that it should know whether or not the scale of fees in 
force for the time being lias the effect of causing a profit to be made. 

With this object in viow, the Government of India in the year 1886 
undertook an elaborate enquiry as to the extent to which the cost of the 
administration of civil justice in British India was met by the revenues 



derived from court-foos and other receipts of civil courts. The enquiry 
lasted four years, though the figures taken into account were those only 
of file calendar year 1885. The following receipts and charges were re¬ 
quired to he included for the purposes of arriving at the cost of the ad¬ 
ministration of Civil Justice. 

Charge*. 

(a) Salaries of officers and establish¬ 
ments and the contingent and 
other expenditure of courts 
engaged solely in tho adminis¬ 
tration of Civil Justice. 

(b) A share of the salaries of officers 
and establishments, and the 
contingent and other expendi¬ 
ture .of courts which are 
engaged only partly in the 
administration of Civil Justice, 
the share being determined in 
proportion to the time devot¬ 
ed by the court to civil 
work. 

(c) A share of the cost of the stamp 
establishment. 

(d) A share of the disiouut on the 
sale of court-fee stamps. 

(o) The refunds of court-fees stamps 
used in Civil Courts. 

(f) A share of tho expenditure on 
“Law Officers.”* 

(g) A share in tho cost if pensions 
and leave allowances of officers 
who have been engaged during 
any portion of their service in 
the administration of Civil 
Justice. 

(h) The rent actually paid, or, in the 
case of buildings which are the 
property of Government, a fair 
rent (according to the Public 

Works Department valuation), 
for the buildings or portions of 
buildings used by Civil Courts. 

(i) Cost of stationery and printing 
for tho Civil Courts. 

As a result of tho calculations made in accordance with these instruc¬ 
tions, the Government of India issued an important resolution, dated 9th 
January 1890 (No. 101, Department of Finance and Commerce) in which 
they pointed out that the calculations were extremoly intricate and that, 
notwithstanding the labour that had been bestowed on them, the resull 
could only he considered to be approximately correct. They also pointed 
out that charges such as cost of police guards, treasury charges, share 
of the rent of stamp offices and the cost of manufacturing and despatching 
from England the. stamps by which the revenue was realized, were, though 
not included in the above list, also charges connected with the administra¬ 
tion of civil justice. Tho result, for what it was worth, went to show 
that in Bengal there was a surplus which amounted to 14J lakhs; in 
Madras the receipts and charges were practically equal; and in all the 
other provinces the charges were much in excess of the receipts. 

Tn the year 1914, the Hon'ble Maharaja Itanjit Sinha of Nashipur 
asked the Government in tho Imperial Legislative Council to lay oil tho 
table a statement of the receipts and expenditure, connected with the 
Law Courts for the preceding three years; and in replying to that ques¬ 
tion, the Hon’hle Sir William Meyer pointed out that, owing to the absence 


*The Government of Tndia subsequently doubted tho correctness of 
the inclusion of this item in the expenditure on Civil Courts. 


liacei.pts. 

(a) Receipts in court-foe stamps. 


(b) Receipts in cash. 
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of necessary figures, it was not possildo to prepare the statement required 
without careful and detailed enquiry, and that alter the experience of 
the enquiry of the years 1880—90, the Government of India did not con¬ 
sider it desirable to embark on the expenditure of time and labour which 
such enquiry necessitated. 

The Civil Justice Committee have in commenting on the returns made 
by Civil Courts expressed their opinion of the existing statistics by saying 
that “the figures as prepared are of little value” and that “no useful 
purpose is served by publishing meaningless or erroneous figures”.* They 
recommend an examination of the question by competent financial autho¬ 
rity and the laying down of certain principles for the allocation of disput¬ 
able items as between civil and criminal justice. 

ft may be useful to illustrate this conclusion by giving some samples 
ol tho figures embodied in the existing reports on the administration of 
civil justice. 

It will he convenient in the first place to have a statement of the 
gross receipts from judicial stamps in the various provinces in the year 
1923-24 which were as follows: — 



' 

: Total receipts 

Portion of this! 

He turn from 

Provinces. 

1 under, the 

•Court-fecB Act. 

.'-*4 

attributat'le fo ; 
probates, etc-' 

sale of stamps 
tor copies. 

(1) 

(2) 

(3) 1 

(4) 


f 

RB. 

RS. j 

as 

Mediae •. 

.. i 1,33,18,186 

2,07.609 1 

10,30,680 

Bihar end Orieea 

72,36,740 

36,652 . 

47,134 

Assam 

12,76,484 

34,766 1 

60,641 

Bengal 

.. 2,03,74,473 

16,32,207 ! 

6,98,313 

Burma. 

31,90,481 

1,83,301 i 

, , 

United Provinces 

: 1,38,83,035 

1,69,607 1 

7,33,677 

Bombay. 

Central Provinces 

80,46,269 

14,06,009 i 


44,84,309 

45.717 ; 

2,422 

Punjab .. 

..1 66,82,159 

26,569 | 

Btamys for copies 
are not used in 



1 

__ 

the Punjab. 


With the exception of the sum attributable to payment for grant of 
probates, which is included in the total in column 2, and of a compara¬ 
tively small part of the same total that is attributable to _ revenue and 
other officers, the whole of the sum shown represents collections made by 
Courts for their services, inclusive of service of processes. 

The reports on the administration of civil justice of most of the pro¬ 
vinces contain some information as to receipts and charges, but the most 
complete figures are those given in the reports for Bengal and Bihar and 
Orissa. 

Bengal. 

Receipts. ' Charges. 


Process fees 

its. 

20,96,016 

Salaries of judicial 

RS. 

Other fees 

1.52,23,939 

officors 

32,80,061 

Other receipts 

4,35,430 

Establishment: Process- 

12,32,319 

Copying and comparing 


servers 

fees 

6,01,885 

Others 

29,58,109 

Fines 

3,249 

Copyists’ fees 

5,37,298 

Total ... 

1,89,60,519 

Contingencies and re¬ 
funds 

7,92,233 



Total ... 

88,00,020 


‘Report of the Civil Justice Committee, Chapter 34. paragraph 10. 
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TIio profit, from civil litigation is thus shown by the .High Court rS 
Us. 1,01,60,490. The receipts side includes income from probates, otc., of 
Its. 15,32,206, mid if this is excluded, the profit is Its. 66,28,293. 


Bihar and Orissa. 


Receipts. 

US. 

Charges. 

RS. 

Process fees 

8,98,316 i 

Salaries of judicial 


Other fees . 

41,74,257 : 

i 

officers 

7,31,922 

Copying and comparing 

Establishment: l’rocess- 

fees 

1,89,771 | 

sorvors . 

2,22,467 

Other receipts 

91,532 

Others 

6,13,456 

— 

I 

Copyists’ fees 

1.61,558 

Total ... 

53,53,876 j 

Contingencies and re¬ 

— 

J 

funds 

1,07,373 


1 

Total ... 

18,36,770 


The receipts side includes Its. 35,652 realised on probates, etc., and 
if tliis is excluded, the profit to the Government as calculated by tho 

High Court is Its. 34,81,148. 

It will be observed that in neither province does the expenditure .in¬ 
clude that incurred on repairs and maintenance of buildings, interest on 

the capital value of buildings, cost of printing and stationery supplied or 

pension charges. 

The reports on the administration of civil justice of other provinces 
contain less detail. For example, the pavagrapli on Finance in tho Madras 
report contains tile following: — 

“The receipts in civil, including sessions, courts amounted to 
Its. 1,23,83,167 and tho charges under the heads High Court, Civil and 
Sessions Courts, and the Court of Small Causes to Rs. 81773,830. The 
expenditure by the Public Works Department was Rs. 1,05,271 and the 

cost of printing in the Government Press ivas Rs. 2,23,512 and of station¬ 
ery supplied to the Government Press, Rs. 71,909. A sum of Rs. 33,406 
ivas spent on rout in 1923-24.” 

The Bombay report says: “The total receipts of all courts (civil and 
criminal) have risen from Rs. 85,55,523 to Rs. 93,79,564 and the total 
charges from Rs. 44,16,168 to Rs. 45,67,685. Those figures are supplied by 
tho Accountant-General, Bombay”. 

It w'ill be seen that in these two provinces, the figures for civil and 
criminal justice are lumped together. Again the receipts and charges of 
the process-service and copyists’ establishments are not shown separately; 
the income from probates, etc., appears to have been included on the 
receipts side, while no allowance for pension charges or interest on the 
capital cost of buildings is made on the expenditure side. In the case 
of Bombay, charges incurred on the maintenance and repairs of buildings 
and on stationery and printing are also not included under expenditure. 

'j he reports on the administration of the stamp revenue of the various 
provinces contain only the total receipts from judicial stamps and copy¬ 
ist stamps, but do not give separate figures for process-fees or separate 
figures for Civil and Criminal Courts or other public offices. 

The budget estimates of the various provinces have also been scruti¬ 
nised, but they do not give any further assistance either in tho way of 
classifying income and expenditure as between civil and criminal justice 
or in determining tho various items which should be taken into account 
in arriving at a balance-sheet. 

It was hoped that, in consultation Avith tho Local Governments, it The impos- 
would lie possible to arrive at a satisfactory settlement of accounts regard- eibility of 
ing civil and criminal justice. But it is understood that, in the United drawing any 
Provinces, there is no return of any kind in existence which classifies corteot 
court-fee receipts by courts, that the courts themselves have no such record, conoluiions 
and that the only way to get the figures is to work through the individual from them, 
cases for a yoar. In the Central Provinces also such figures as exist 
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have reference only to the total costs anil total receipts of courts. In 
Assam and Burma, the position is further complicated by reason of the 
combination of civil and criminal functions even in courts of the lower 
grades. In the Assam Valley and Cachar districts of Assam, the work 
of Sub-Judges and Munsifs is performed by the Deputy Commissioners 
and Extra Assistant Commissioners who are also employed on executive 
duties. Similarly nearly all courts in Burma combine civil and magisterial 
functions. In all provinces in India District Judges are also Sessions 
Judges and do both civil and criminal work. 

The above details are sufficient to illustrate the very great difficulties 
that surround any attempt to work out an accurate estimate of receipts 
and expenditure. It is proposed nevertheless to attempt to indicate tho 
lines on which this should he done. 

In making up a balanoo-sheet in regard to civil justice, the service 
rendered by the State in the general maintenance of law and order which 
enables the man of peace to enjoy his property, the oppressed to have 
his wrongs righted, and the successful litigant to enforce his decree may 
for the time being he ignored, although these are essential elements in 
considering how far it is justifiable to have an element of taxation in 
collections from court-fees. 

Limiting the service to that performed by courts, the next question 
is what courts should be taken into account. The proposition that parties 
that seek justice must pay tor it cannot he applied to criminal courts. As 
Unstable points out, “if wc grant that tho criminal courts are to be sus¬ 
tained by the jmrtios, then one of the parties is tho State, and it must 
draw its contribution from the public funds.’’* The question whether 
revenue and village courts should he included in the statement of 
accounts regarding civil justice is more difficult, hut the best thing 
is to exclude them. 'The very jurisdiction in certain classes of suits 
given to these courts is on the ground that they should bo regarded 
as functioning on a different basis’ from civil courts. Moreover, the cost 
of the village courts is almostl nominal. Their receipts are simply fees 
derived from processes and the like and are spent then and there. In 
some provinces, o.g., Bengal, they are part of the Local Fund administra¬ 
tion and their incomes never come into the public accounts at ail. When, 
however, a revenue officer does civil work, as in some districts in Assam 
or at Kollegal in the Madras Presidency, for instance, an approximate 
distribution of the costs must ho made. In fact, wherever civil and cri¬ 
minal or revenue functions are combined in one and tho same officer, tho 
expenditure on his purely civil work should he ascertained with reasonable 
accuracy with reference to the proportion it takes up out of his whole time. 

The next question is, what charges should he reckoned against the 
courts. Jt is obvious that tho following items should be included, namely,— 

Pay of officers and establishments, 

Contingencies, 

Stationery and printing, 

Public works, buildings and repairs. 

Charges connected with the Pleadersliip examination have sometimes 
boon added in tho statement of expenditure connected with courts, but 
those charges are generally met by fees for the examination and are, there¬ 
fore, not to he included in the general account for courts of civil justice. 
There are, however, three important items which should bo added to those 
already named and they are— 

(1) Interest on the cost of buildings, 

(2) Pension charges, and 

(3) Charges for administrative control by flic Government. 

The use of buildings by civil courts is at the expense of the general 
tax-payer, and there is no reason why the interest on their capital cost 
or the rent that can he derived from them should he excluded from the 
expenditure on civil courts. When rents aro actually paid by courts, it is 
not contended that they should not bo debited against them. As regards 

* Public Finance, page 77. 
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pension charges, it is obvious that they should be included in the expenditure 
on courts. They are as much charges of courts as salaries of officers and 
establishments. Only their payment is deferred. A portion of the work in 
the Secretariat of each province is also connected with the administrative 
work of the civil courts and the proportionate value of such work should 
he estimated and debited to civil justice. 

On the receipt side, the main item would he court-fees realised in cash 
or stamps. It has been suggested that miscellaneous items derived from 
courts, such as sale proceeds of unclaimed or escheated property, fines, 
etc., should he included. These are neither receipts from taxation, nor 
do they bear any relation to services rendered. They are not creditable to 
the specific account of the. courts concerned, hut should he credited to some 
other appropriate head. Fees derived from registration of pleaders, vakils 
or advocates cannot he regarded as judicial fees and should be excluded. 
They are, in reality, a tax on the admission of persons to the profession 
of law, and are further paid in the form, not of court-fees, hut of general 
stamps. The income from pleadership examinations should he excluded 
with the charges connected with the examination. 

As regards process and copying fees, they are payments for special 
services and should be so graduated as just to cover the cost of the ser¬ 
vices. If there is a large excess of income over expenditure, it is a sign 
that the particular service is not being properly managed, not that justice 
is being sold. Process fees are levied in the mufassal under rules made by 
the High Courts under section 20 of the Court-fees Act. which enables 
them to fix the fees chargeable for serving and executing processes and 
the remuneration of the persons employed in the service or execution of 
such processes. Fees for copies are levied under rules made by the High 
Courts hv virtue of the powers vested in them by the Government of 
India Act. It has always been recognised that the income from these 
sources should he earmarked for expenditure on the special services. An 
excess of receipts over expenditure in respect of these services can only 
he justified on the ground of the fluctuating character of the income from 
these sources and the necessity for maintaining a margin to ensure that 
the income is always sufficient to meet the expenditure. 

In almost all the provinces of India, the Government seems to realise 
a handsome profit from process and copying fees: 


Name of the Province 


Expenditure 
Receipts from j on prooeBs 
process fees. ! Bervice 

establishment. 

i 


Net profit. 


• 

What receipt* 
should he net 
against them. 


Some, e.g., 
preoess and 
oopying fees, 
should be 
earmarked 
for speoial 
expenditure. 


Phockss Fees—1924. 


Madras 
Bengal * 

Punjab 

Bihar and Orissa * 


Civil Courts. 

ns. 

21,13,833 
28,96,018 
10,82,546 
8 98,316 


us. 

19,73,739 

12,32,319 

6,66,218 

2,22,467 


us. 

1,40,094 

14,63,697 

4,67,328 

6,76,849 


Copying Fees. 


Civil Courts. 


Madras 
Bengal * 

Bihar and Orissa * 
Punjab 


6,82,091 

8 , 01,886 

1,89.771 


6,40,188 

6,37,298 

1,61,668 


The proportion of income to 
as 120 : 77. 


1 1,41,963 

64,687 
| 28,213 

ex penditur* is 


* Figures for 10241 are shown in the statement as those for 1924 are 
not available. 
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As regards the process service establishment, the Civil Justice Com¬ 
mittee thought that it was “only right that the litigant should get full 
value for the money paid for a specific purpose,” and that “the State 
should provide for the efficient discharge of the service for which it is 

paid.” 

Some fees do Again, all the income from court-fee stamps in any province is not 

not appertain necessarily income from courts. The Court-fees Act requires court-fee 

to courts stamps to be affixed to various documents which are presented to officers 
who do not constitute courts. In calculating the income, of courts, it is 
only the court fees that are derived from courts that should he taken into 
account. 

Others, e.g., Even here, the receipts from stamps paid on probates, letters or certi- 
probate ficates of administration and succession certificates should be excluded, 

duties, are not These receipts do not constitute, fees for services rendered, but are really 
court-fees hat taxes on succession, and it is only an accident that courts of law consti- 
taxes. tute the present machinery for their collection. They should not ho added 

to the receipts of courts' which are being taken into consideration for 
determining whether the Government is making a profit on the adminis¬ 
tration of justice, For a service rendered by the court in connection with 

these proceedings, it takes a separate fee on the application under 

Schedule FI, Article 1 of the Court-fees Act. 

The items to To sum up, it is suggested that for the future a balance sheet of 
be included in receipts and charges on account of civil justice should he worked out in 
the profit and each province year by year and that for the purpose it is desirable that 
loss account, the Reports on the Administration of Civil Justice for the various 
provinces .should contain sufficient materials on the following lines: — 


Receipts. Charges. 

i 

1. Total receipts on account of 1. Pay and pensions of offioors and 
court-fees in cash or stamps, 'establishments, 

less stamps on probates, etc., less allowance for time spent in 

less stamps entered in the process criminal or revenue woi-k, 

service accounts, less salaries of copyist and pro- 

less stamps for copying. : cess service establishments. 

2. Contingencies. 

3. Stationery and printing. 

: 4. Cost of maintenance and interest 

on capital cost of buildings. 

5. Charges of administration in the 
.Secretariat. 


The probable 
reaulle. 


Tf such an account be made, it is obvious that in more than one pro¬ 
vince where Civil Justice is now shown as resulting in a profit, the reverse 
will be found to he the case. The elaborate enquiries made by the Govern¬ 
ment of India in 1886 to 1890 showed that in all the provinces of India 
except Bengal and Madras there was an excess of charges over receipts, 
the excess for the whole of India being I^s. 12,51,000. Since then the 
charges of judicial administration have increased in every province, owing 
mainly to an increase in the salaries and pensions of officers. The 
Retrenchment Committee appointed by the Government of the Central 
Provinces in March 1922 made careful calculations of the receipts 
and charges for that province and came to the conclusion that the 
administration of Civil Justice was a burden upon the general tax¬ 
payer to the extent of Ils. five lakhs. They said: “There may ho 
some difference of opinion whether the receipts from court-fees should 
be expected to produce a net revenue or only to cover the cost of litigation. 
There can be no doubt that at present they do not do the latter.” Since 
their report was written, court-fees have been enhanced in the Central 
Provinces with the result that the deficit appears to have been wiped off. 
In Burma, Assam and the Punjab it appears probable that a statement 
prepared on the lines described above would show that the administration 
of Civil Justice is resulting in a loss, while in one or two provinces, and 
especially in Bengal, it may perhaps he shown to he resulting in a profit. 



THE RIVAL BASES OF CHARGE—SERVICE RENDERED AND 
RELIEF CLAIMED. 


The foregoing digression arose out of the action taken by the Province*, 
in increasing the rates of court-fees fixed by the schedule to the Act as 
part of the financial measures following the Reforms. Meanwhile, the 
Bill to amend the Act itself had been revised and introduced in the Legis¬ 
lative Assembly and referred by it to a strong se'ect committee which 
reported in September 1925. Certain of the amendments proposed in the 
Bill and by the select committee will be referred to later. For the moment 
it may be said that, roughly speaking, what the Imperial Legislature have 
had under consideration are the principles of assessment which are dealt 
with generally in the sections of the Act. What the Provinces have dealt 
with are in the main the actual rates fixed by the Schedule. It ia therefore 
proposed in what follows to deal with these subjects in this order. Before 
proceeding to deal with them, however, it is desirable to examine another 
question of principle, namely, the question whether preference should be 
given to the principle of payment for service rendered, as illustrated by 
the time taken by the court, or to that of payment with reference to the 
value of the rolief sought. The former is the principle mainly adopted in 
the English courts and it will be useful to commence with an examination 
of their practice. 

In the High Court in England, the fee payable at the commencement 
of proceedings in any Division is never more than £2 and for sealing a 
writ of summons in an action and filing a copy thereof, the foe is only 
30i. But there are further foes payable in the course of the proceedings 
from the commencement till the end, such as fees on entering appearance, 
on interlocutory applications, on entering or setting down for trial or 
hearing, on entering judgment and so on. The fee payable on entering or 
sealing a judgment is £2, but if the trial or hearing or further consideration 
occupies more than five hours, a further fee of 10s. is payable for each 
additional complete hour. In the case of appeals, the initial fee is £2 or £5 
according as the appeal is entered in the interlocutory list or any other list, 
with further fees on entering or sealing the order made on the hearing 
of the appeal. These fees are payable in stamps. 

In the County Courts, the fees are payable in cash. Prior to 1st 
October 1924, the fees were divided into two Schedules, the first paid to 
the Treasury and the second retained by the Registrar and the High 
Bailiff. The two schedules have now been abolished, and all fees are now 
paid to the Treasury. In the year ending 31st March 1922, the expendi¬ 
ture on these courts amounted to £695,000, whereas the receipts amounted 
only to £415,000. A committee was appointed to consider the fees charged 
in these courts with a view to make the courts more self-supporting, and 
it proposed various alterations which had the effect in certain cases of 
reducing the foes charged, but on the whole was estimated to yield an 
increase of foes of something like £110,000. According to the existing 
rules, the most important fees in the County Courts are the plaint and 
hearing fees. The plaint fees in money suits vary with the amount sought 
to be recovered. Where it is 10 shillings or less, the fee is one shilling; 
where it is £1, the fee is Is. 6<L, and a similar sum is added for every 
£1 up to £6, on which the fee is 9s.; thereafter there is an addition of 
only Is. per £1, up to £30, on which the fee is 33s.; from £30 to £50 one 
shilling is added for evory £5; from £50 to £80 two shillings are 
added for overy £10; two shillings are added for sums between 
£80 and £100 and another 2s. for sums over £100, which thus pay the 
maximum fee of 50s. On ejectment suits, the fee payable is an amount 
equal to the weekly value of the premises, a fraction of a shilling being 
reckoned as a shilling, and in suits for the recovery of land by landlords 
against tenants, the amount of fee payable is an amount equal to tbo 
weekly rent, a fraction of a shilling being again reckoned as an entire 
shilling. Suits for tho delivery of goods pay court-fee at the same rate 
as money claims on the value of the goods. Suits for remedies or reliefs 
other than the recovery of a sum of money not otherwise specifically refer¬ 
red to in the rules pay a fixed fee of £2. Under this description come suits 
of an equitable character such as suit* for cancellation of documents, 
administration suits and suits for execution of trusts. 

In addition to tlie^fee payable at the commencement of an action, a 
fee is payable on the trial or hearing. If, before the opening of the case, 
11-22 
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part of a claim is abandoned, or if before the trial or hearing the party 
against whom a claim is made pays part of the claim into court, admitting 
the liability for the amount so paid, tho hearing fee is calculated only on 
the remaining relief or remedy. The hearing fee is an amount equal to 
the fee which would be payable on entering a plaint for the remedy or 
relief claimed by the plaintiff at the trial or hearing. In cases where 
judgment is entered up by consent or on admission or in tho absence of the 
defendant, the hearing foe that is payable is only one-half of the fee which 
would be payable on entering a plaint. Applications for adjournment, 
except in actions for the recovery of sums of money not exceeding £2, if 
made before the opening of the case, are charged 2s. 6 d .; and interlocutory 
applications pay 5s. In addition to these fees fairly high fees are payable 
on the enforcement of judgments and orders. 

Tho system of levying court-fees on the Original Sides of the Chartered 
High Courts in India is more or less analogous to the system obtaining in 
England; a fee is paid at the time of the institution of a suit, and various 
further sums are paid during the progress of the suit such as hearing fees, 
exhibit fees and the like, so that the amount derived by way of court- 
fees may be said to have some reference to the time of the court taken 
up by tho suit. 

Under the Court-fees Act, which in general terms may be said to 
apply to all courts except the Original Sides of the Chartered High Courts, 
a lump fee is levied once for all at the institution of the suit, and such 
further fees as are subsequently levied aro comparatively small and in the 
majority of cases negligible. The fees payable at the institution of suits 
are graduated at regressive rates on the value of the relief claimed, but 
except to this extent, the Act does not recognise the principle of the gradua¬ 
tion of rates according to the time or labour spent by courts. 

It has been suggested, with a view to make tho fee levied in the 
mufassal • courts commensurate with the amount of labour imposed on the 
courts, that the system prevalent in the Chartered High Courts should be 
introduced in the mufassal courts also. The system in these High Courts 
involves: (1) a fixed fee at the commencement of a suit, which fee is 
in two High Courts not graduated at all and in one High Court only 
imperfectly graduated according to the amount involved in the suit; (2) 
a fixed fee payable at each hearing of the suit. It is contended that a 
hearing fee would graduate the court-fees according to the time and labour 
spent by courts, that it would have the further advantage of preventing 
the parties from unnecessarily wasting public time by the production of 
a mass of undigested evidence and prolix and irresponsible cross-examina¬ 
tion, that it would also make it possible to penalise parties in default by 
making them pay the cost of the particular day wasted, and that it would 
shorten cases, discourage dilatoriness and negligence and materially reduce 
the delay in litigation. The system in the mufassal involves a lump pay¬ 
ment to cover tho whole suit from its commencement till decree, and in 
fact even beyond, graduated on the value of the suit. It is not inconsist¬ 
ent with principle to make the value of the suit an element in determining 
the amount of court-fee payable on it as to some extent the time and 
labour spent by courts on suits are dependent on, though not exactly 
proportionate to, the value of the subject matter. The new rates of court- 
fees levied on the Original Side of the Madras High Court are Rs. 150 up 
to Rs. 10,000 and Rs. 20 for every Rs. 5,000 thereafter, and have thus 
recognized to some extent the principle of graduation with reference to the 
value of the suit. On the other hand, as regards the imposition of a fixed 
hearing fee for each hearing of a suit, it must be remembered that the 
number of adjournments undergone by a suit or the time taken up in the 
hearing is not always dependent on the value of the matter in dispute. A 
suit involving property of a very insignificant value may be prolonged, 
owing to the intricacies 6f law and fact involved therein through so many 
hearings that any system of charges according to the number of adjourn¬ 
ments might fall heavily upon the parties to it if they were poor. Again, 
suits and proceedings may undergo adjournments on grounds other than 
that of neglect of parties as where a pleader faced with an unexpected 
point of law or fact raised by an opponent or by the court takes time for 
preparation to meot it. Further, it would be impossible to devise an entirely 
satisfactory formula for measuring the labour imposed on a Judge at each 
particular hearing of a suit, which may vary from a few minutes’ argument 
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to an examination of witnesses for a whole day. Presumably it is considera¬ 
tions such as these that have led to the adoption of a system in the 
County Courts in England under which suits are charged on a regressive 
ad valorem scale by reference to the value of the matter litigated. 

Another suggestion that has been made from time to time is that, 
in all suits or proceedings in which there has been no real contest, such 
as suits ending in ex parte decrees or in settlements out of court before 
the framing of the issues, there should be provision for the refund of a 
fraction of the court-fees paid at tho time of the institution of the suit. 
The reasons underlying this suggestion require no elaboration. It is desir¬ 
able that the court-fees should bear some relation to the labour imposed 
on the courts, and where a suit or proceeding has been disposed of without 
contest, it is clearly fair that a lesser amount should be taken as court- 
fee than where the time and labour of the court have been spent on account 
of contest. 

A system of the kind suggested prevails even now in the Presidency 
Courts of Small Causes in India, and in the City Civil Court, Madras. 
Thus section 73 of the Presidency Small Cause Courts Act provides that 
wherever any suit or proceeding “is settled by agreement of the parties 
before the hearing, half the amount of all fees paid up to that time shall 
be repaid by tho Small Cause Court to the parties by whom the same have 
been respectively paid.” Section 13 of the Madras City Civil Court Act 
provides: “Whenever any suit or proceeding in the City Court is settled 
by agreement of the parties before issues have been settled or any evidence 
recorded, half the amount of the institution fees paid by the plaintiff 
shall be repaid to him by the Court.” It will be noticed, however, that 
these provisions do not refer to suits decreed ex parte. 

Prior to the Court-foes Act of 1870, there existed a more general pro¬ 
vision for the refund of the court-fees in certain cases; but that also did 
,not refer to suits decreed ex parte. Under the Code of Civil Procedure of 
1859 where, on the application of the plaintiff reciting the substance of 
any agreement, compromise or satisfaction in accordance with which a suit 
was adjusted or disposed of, tho court was satisfied that such agreement, 
compromise or satisfaction had been actually entered into or made, it was 
required to grant a certificate to the plaintiff authorising him to receive 
back from the Collector tho full amount of stamp duty paid on the plaint 
if the application had been presented before the settlement of issues, and 
half the amount if it had been presented at any time afterwards, but before 
any witness had been oxamined. This was modified by Act X of 1862, 
which provided for a refund of only half the stamp duty paid on the 
plaint in cases where the agreement, compromise or satisfaction had been 
entered into before the suit was called up for the settlement of issues, 
or in suits in which the summons to the defendant was for tho final disposal 
of the suit before the hearing had been fixed. It also provided that no 
certificate of refund should be granted if the adjustment between the parties 
was such as to require a decree to pass, on which process of execution could 
be taken out, or in any appealed suit. 

When the Court-fees Act of 1870 was enacted, this provision was 
omitted. The reason for this was stated by Mr. Cockerell, who introduced 
the Court-fees Bill of 1869, to be that such a provision for refund 
was inconsistent with the principle on which court-fees wore regulated, 
viz., the principle that the amount should bo fixed, not in proportion to 
the labour imposed on the courts, but in nronnrtinn tr. +!>*, —m.i. 
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Resolution moved by the Hon’ble Maharaja Ranajit Singh of Nashipur fbr 
enquiry into the question of relief in the case of suits docided ex parte 
as follows : — 

“That this Council recommends to the Governor General in Council 
that Local Governments be consulted as to the desirability of amending the 
Court Fees Act so as to provide for a moiety of the court-fees paid in 
civil suits to bo refunded, if such suits are decided ex parte”. 


The case of 
ex parti 
disposals. 


And that of 
suits settled 
out of court. 


There are thus two cases for consideration, that in which the parties 
arrive at a settlement before the suit comes to trial or at an early stage 
of the trial, and that in which the defendant does not put in an appear¬ 
ance at ail. It will be convenient to deal with the. latter first. Judged 
by the standard of expenditure of time, an ex parte disposal is not neces¬ 
sarily a quick disposal. It has sometimes been stated that the responsibility 
of a court is greater in an ex parte case, where the defendant does not 
appear and take care of himself, than in one where the defendant appears 
and defends himself. The proposal to refund a part of the institution fees 
in cases in which the defendant is ex parte would give the plaintiff a 
stronger motive than at present,, somehow to get the defendant declared 
ex parte, thereby increasing the irregularities and frauds in connection 
with the service of summons on tho defendant which are already numerous. 
Further, under the law, a defendant against whom an ex parte decree has 
been passed may apply to the court to set it aside and hear his contest. 
If the court that has passed the decree rejects the application, an appeal 
lies, and the appellate court may set aside the decree. Thus in an appre¬ 
ciable percentage of cases, an ex parte decree, far from terminating the 
suit, is the starting point of highly litigious proceedings. Further, it 
might happen that before the ex parte defendant came forward to set aside 
the decree passed against him, the decree holder might have transferred 
the decree in favour of a bona fide stranger. Again uncontested cases are 
to a great extent cases in which tho defendants never had any intention of 
disputing the claims, but would not satisfy the same till coercive processes 
were employed. In such cases, the court may be said to perform tne useful 
but simple function of enforcing payment of debts, and it has been argued 
that there is no reason why when a court is used as a debt-collecting agency 
a less court-fee should be paid towards the upkeep of such agency than 
when it is used for the more legitimate purpose of deciding disputes. 
It will thus be seen that there is a service rendered in return for the 
fee in suits decided ex parte and that any attempt to refund part of it 
on the ground that the time of the court was not taken up in the trial of 
tho suit might lead to serious practical inconveniences. 

Nor is the case of suits comprised or settled out of court before 
the settlement of issues altogether a simple one. While one suit may be 
settled before the defendant has put in his appearance, in another suit 
lie may have appeared in person and taken time to file a written statement, 
obtained orders for the discovery and inspection of documents, put inter¬ 
rogatories to the plaintiff and contested applications for attachment before 
judgment or temporary injunction. All these things may have taken place 
before the settlement of issues. By this time one of the parties may have 
arrived at a realisation of the weakness of his case or may have obtained 
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grant. It must also be remembered that, even when a refund is permitted, 
it is always a tedious matter to secure the money, and when it has to pass 
through many hands there can be no certainty that the whole of it reaches 
the right ones at last. 

It may be useful here to examine the statistics and attempt to 
gain an idea as to what would be the effect of such a system of refunds 
as is under discussion. In the year 1922, out of a total number of 
2,028,345 suits undor ordinary and small cause court procedure actually 
disposed of by regular courts (excluding village and panchayat courts) 
throughout the whole of India, the number of suits decided without 
contest was 1,572,021, or nearly 77.56 per cent. It will be clear that a 
refund even of a small proportion of the fees would result in a very 
serious loss of revenue which would have to be made up either by other 
litigants or by the general tax-payer, and it is for consideration whether, 
in the light of the circumstances above examined, there is any sufficient 
justification for such a shifting of the burden. 


It may be added that, if a refund of the court fees is to be allowed 
in the classes of suits ending in disposals of the kind above referred to, 
the principle should logically extend to a number of other methods of 
disposal. There is no reason, for instance, why a like refund should not 
be made in the case of suits "dismissed for default or withdrawn, with 
or without leave, or in that of suits disposed of on the special oath of a 
party or witness under Section 9 of the Indian Oaths Act, 1873. It will 
thus be seen that the figures above given of suits decided without contest 
would not by any means cover all the cases in which a refund would be 
allowable on the principle proposed. In all these cases, the time and 
labour of the court have been saved by a shortened process of disposal. 

From the above discussion it follows that if the matter were considered 
from the point of view of theory alone, court-fees should be regulated 

with reference to the cost of the services rendered, but that it is not 

possible to arrive at any formula which would make the fee bear a 
satisfactory relation to the cost, of the service. At the same time it is 
evident that the time spent by the courts upon suits depend to some extent 
upon the value of the subject-matter of the litigation especially in view of 
the fact that the nature of the tribunal which tries the suit varies 
with the amount in issue. It follows that in fixing the scale of 

fees both the cost of the service rendered and the amount in issue are 

legitimate factors to be taken into consideration. Even in the apparently 
simple matter of drawing a distinction between contested and uncontested 
suits and allowing a refund in the case of the latter, there have been 
shown to exist practical difficulties which may nullify the value of any 
concession that may be given. An alternative course appears to be 
to follow the system which exists in the County Courts in England under 
which, as already explained, the fees are levied practically in two 
instalments, one at the time of institution of the plaint and a second at 
the trial or hearing. The sums paid on both the occasions are graduated 
according to the value of the relief or remedy, in the manner already 
described. In cases where judgment is entered by consent or on payment 
or in the absence of the defendant, the hearing fee that is payable is only 
one-half of the hearing fee which would be payable in other cases. This 
system combines the advantages of graduation according to the value of 
the suit and of graduation according to the labour imposed on courts 
and avoids the inconveniences connected with the refund of the fee after 
it has once been levied. Under a system of this sort in India the plain¬ 
tiff might be required to pay at the time of institution of the suit only 
a moiety of the court-fee now payable on a plaint. If the defendant 
appeared and contested any part of the claim, the plaintiff might then be 
required to pay the other moiety. The objections to a system of this 
sort are— 

(i) that it would constitute a drastic change from the present 

system, 

(ii) that the loss of revenue consequent on its introduction would 

be considerable, 


A. system of 
refunds not 
reooms 
mended. 


A better 
remedy is- 
that court- 
fees should he 
levied in two 
inBta ments, 
one payable 
at the institu¬ 
tion of suit 
and the 
other at the 
settlement of 
iesues. 
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(ill) that in individual oases where the character of the defence 
admitted of easy disposal, the payment of as large a fee as 
that paid at the institution of a suit might appear to be 
arbitrary and unfair, 

(iv) that there might be greater delay in the disposal of suits than 
at present owing to delays by or actual inability of plaintiffs 
to pay the socond instalment, and 

(v) that an unscrupulous defendant would be able to put a plaintiff 
to additional expenditure in order to compel him to give up 
his claim in whole or in part. 

In spite of those objections, it is probable that the proposal would be 
welcomed by the litigant public as giving a much-needed relief in a large 
number of cases which involve comparatively little work by the courts. 
It would bo likely to encourage compromises. Possibly also, it might 
induce plaintiffs to refrain from exaggerating their claims; for, when 
the defendant succeeds on the only point contested by him, a judge 
would naturally direct that the plaintiff should bear the whole of the 
hearing fee on the claim decreed. 

These considerations would not be applicable with equal force to the 
case of appeals, in which it would not be practicable to make a distinction 
between the institution fee and the hearing fee. The whole fee payable 
on appeal should be made payable at the time of the institution. 

QUESTIONS OF VALUATION. 

The way is now open to an examination of the question of the revision 
of the Act, more particularly in regard to the question of valuation, which 
has been dealt with in the Bill introduced into the Legislative Assembly 
as revised by the Select Committee, ft is hardly necessary to expatiate 
on the necessity for such a Bill. 

The Court-fees Act has served its purpose remarkably well for over 
half a century, but in the more complex conditions of the present day it 
is found that the general nature of the language employed often 
results in doubt whether a particular suit falls within a particular 
description or not. Even in the case of suits which are not 
uncommon, such as suits for partition, for dissolution of partnership, to 
sot aside an alienation, or a decree, for the recovery of an office, for the 
restitution of conjugal rights, or for the appointment of a receiver, the Act 
contains no direct provision. The court-fee to be levied upon suits of 
the nature abovo stated, as well as of various other kinds of suits, can 
only be determined with the help of a lawyer or an annotated edition of 
the Act. The very volume of case law that has accumulated on the subject 
is an indication of the need for a fresh codification. 


These remarks may be illustrated with reference to the language 
employed in section 7 (iv) and schedule II, Article 17 of the Act. They are 
quoted below: — 

Section 7 (iv). Schedule II, Article 17. 

In suits— 


(a) for movable property where 

the subject-matter has no 
market value, as for in¬ 
stance, in the case of docu¬ 
ments relating to title; 

(b) to enforce the right to share 

in any property on the 
ground that it is joint 
family property; 


(c) to obtain a declaratory decree 
or order, where conse¬ 
quential relief is prayed; 
Id) to obtain an injunction; 


Plaint or memorandum of appeal 
in each of the following suits: — 

(i) to alter or set aside a 
summary decision or order 
of any of the Civil Courts 
not established by Letters 
Patent, or of any Revenue 
Court; 

(ii) to alter or cancel any 
entry in a register of the 
names of proprietors of 
revenue-paying estates; 

(iii) to obtain a declaratory 
decree where no conse¬ 
quential relief is prayed; 
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(e) for a right to some benefit 
(not herein otherwise pro¬ 
vided for) to arise out of 
land; and 
^f) .for accounts— 

According to the amount at 
which the relief sought is 
valued in the plaint or 
memorandum of appeal. 

In all such suits the plaintiff 
shall state the amount at which 
he values the relief sought. 

One of the chief difficulties which have arisen in the interpretation of 
the Court-fees Act is to decide in a given case which of these two pro-' 
visions is to apply. There is no sufficient indication anywhere in the Act 
to show when the one is applicable and when the other. The result has 
been many an unnecessary contest between parties on an avoidable side 
issue, viz., on the question of court-fee, waste of the time of the courts 
and possible loss of revenuo to the State. 

Take, for instance, item (b) of section 7 paragraph (iv): “To enforce 
the right to share in any property on the ground that it is joint 
family property.” This item has been held to be applicable to cer¬ 
tain classes of suits for partition of joint family property. But 
Article 17 (vi) of Schedule II has also been held to be applicable to suits 
for partition, and the exact scope of these provisions has led to difficulty. 
The High Court of Calcutta has held that a suit for partition, either of 
joint property or of joint family property, where the plaintiff is already 
in possession of the property, is a suit which is incapable of valuation and 
therefore falling under Article 17 (vi) of Schedule II and not under this 
clause.* * * § Even where the plaintiff is not in actual possession, he is pre¬ 
sumed to be in constructive possession, because the possession of one 
co-sharer is possession on behalf of all. Accordingly it has been held in 
Calcutta that a suit for partition where the plaintiff is already in actual 
or constructive possession is only a suit for a change in the form of enjoy¬ 
ment of property, or in other words, to obtain a divided, in the place of 
the undivided share of which he is already in possession; that it is 
impossible to say what the value to the plaintiff of the change in 
the nature of his possession would be; that it is. therefore, incapable 
of valuation and that the suit falls under Article 17, Schedule IT t. 
The Madras and Bombay High Courts have taken different views. The 
Madras High Court has held that a suit for partition and separate possession 
by a co-parcener in joint possession should be valued under paragraph (iv) 
(b) of section 7 of the Act, that is to say, according to his own valuation of 
his share,! though in later cases § it has been held that suits by co-sharers 
already in possession are governed by Article 17 of Schedule TI. Else¬ 
where it has beem held that neither of these two provisions is anplicable 
to such a suit and that the provision which applies is paragraph (v) of 
section 7, and that the suit should be valued as a suit for possession.|| 

The Court-fees Act Amendment Bill now pending before the Legisla¬ 
tive Assembly, as originally drafted,_ sought to put end to this conflict by 
enacting two new sub-clauses in this section, in the place of the existing 
item (b), as follows: — 

(a) For partition and separate possession of a share of joint' family 
property or of joint property by a person whose claim to be a co-parcener 
or co-owner, as the case may be, is not denied,—according to the amount 
by which the relief sought is valued in the plaint. 


(iv) to set aside an award; 

(v) to set aside an adoption; 

(vi) every other suit where it 
is not possible to estimate 
at a money-value the subject 
matter in dispute, aud 
which is not otherwise pro¬ 
vided for by this Act 

—ten rupees. 


* 12 C.W.N., 37. 

t 20 Cal., 762. 

t 1910 M.W.N., 755. 

§ 43 Madras, 396 and 1923 M.W.N., 664. 

|| 33 Bombay, 858 ; 73 Ind. Cases, 788; 3 Patna, 618. 
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(b) In suits for partition and separate possession of a share of 
joint family property or of joint property by a person whose claim to be 
a co-parcener or co-owner, as the case may be, is denied,—according to 
the value of the share claimed computed in accordance with the other 
provisions of this section. 

These draft amendments appear to be open to the criticism: — 

firstly, 'that they make the institution fee payable by the plaintiff 
depend upon the defendant’s attitude on a particular issue; 

secondly, that they substitute a different test, namely, the acknow¬ 
ledgment or denial of the plaintiff’s claim by the defendant, for that 
laid down by the Calcutta High Court, which is the plaintiff’s possession 
or want of possession ; 

thirdly, that they do not provide for cases where the plaintiff’s 
claim to be a co-parcener or a co-owner is itself admitted, hut his right 
or claim to a share of a particular property is denied on the ground of 
its not being joint property or joint family property, or where the 
dispute is as regards the plaintiff’s liability for particular debts or 
alienations; and 

lastly, that they make no provision for the rare though possible 
case in which the relief sought is not partition and separate possession 
but a recognition of the status of a co-parcener. 

The Select Committee which considered the Bill have substituted for 
the test of admission or denial by the defendant of the claim of the 
plaintiff to he a co-parcener or co-owner as the case may he, that 
of non-exclusion or exclusion from enjoyment of the joint property, 
and have thus to some extent met the obiections above stated. But 
it is _ doubtful whether even distinctions based upon the plaintiff’s 
possession of or exclusion from joint property or joint family property 
should any longer he preserved. It is. clear that evasion of court-fee is 
ant to be encouraged if the amount of the fee depends upon whether a 
plaintiff has been in possession or has been excluded from possession. 

Every plaintiff would naturally allege possession and every defendant 

would naturally deny it, and this wou'd lead to unnecessary contest on an 
unsubstantial issue. Tt is for consideration whether it would not he 
better to declare that all suits for joint possession, or for partition and 
separate possession, shad pay court-fee according to the value of the 
share claimed by the plaintiff, computed in accordance with the other 
provisions of the section. 

As a second instance of the difficulty of applying the provisions of 
the present Act may be taken item (c) of section 7 (ivj which deals with 
a suit “to obtain a declaratory decree or order where conseauential 
relief is prayed.” Suppose that both the plaintiff and the defendant 

claim to be the owners of a piece of land and that the plaintiff is 
anxious to establish his title as against the defendant. If he is not in 
possession of the land but the defendant is, he may sue for its recovery 
from the defendant. If he is in possession, he may sue for (a) a 

declaratory decree only, (b) a declaratory decree and an injunction 
restraining the defendant from entering upon his land or obstructing 
his possession, or (c) an injunction only. If he sues for possession, he has 
to pay a court-fee under paragraph (v) of section 7, that is, according 
to the value of the subject matter. If he sues for a declaratory decree 
only, he has to pay a fixed court-fee under Article 17 (in') of Schedu'e II 
which prescribes a fixed fee on a plaint “to obtain a declaratory decree 
where no consequential relief is c’aimed.” If he sues for a declaratory 
decree and an injunction, the suit comes under item (c) of section 7, para¬ 
graph (iv), i.e.’, a suit “to obtain a declaratory decree or order where conse¬ 
quential relief is praved”; and if he sues for a mere injunction, his suit 
falls under item (d) of the same paragraph. In either of the last two cases, 
he can va’ue his claim at his discretion and pay the ad valorem fee on such 
value. It is true that, under section 42 of the Specific Belief Act. 1877, no 
court shall pass a mere declaratory decree in favour of a plaintiff where 
the plaintiff, being in a position to ask for further relief, omits to do so. 
But where the property in dispute is large and where, if he sued for posses¬ 
sion, he would have to pay a high court-fee, he may allege that he is in 
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possession and sue either for a declaration without consequential relief, which 
involves a fixed fee under Schedule II, Article 17, or for an injunction, 
valuing his suit at Rs. 5 or 10 or any other fanciful figure and paying a 
small court-fee on such value. Whatever the frame of the plaintiff’s suit, 
the issues to be tried by the court are substantially the same, and when 
once a court has tried a suit fully and found on the issue of title, it will not 
be likely to dismiss it on any technical ground, such ns an objection to it 
based on section 42 of the Specific Relief Act. 

Nor is this all. Tn certain classes of cases, it is by no means easy 
to determine whether a suit is one for a declaratory decree merely 
or for a declaratory decree with consequential relief. For instance, 
a suit for the cancellation of a document has been hold in Allahabad 
(I.L.R.V.. AH.. 331) to be a suit for a mere declaratory decree, while 
elsewhere such a suit has been treated as a suit for a declaratory 
decree with consequential relief. Similarly, a suit for restitution 
of conjugal rights has sometimes been held to come under the des¬ 
cription of a suit for consequential relief* and at other times under 
that of a suit! which is incapable of valuation within the meaning of 
Article 17 (vi) of Schedule TT. 

Now' suits coming under the description of suits for declaratory 
decrees with or without consequential reliefs or for injunctions are mostly 
suits involving questions of title to property or interests in property and 
no less complicated than suits for the recovery of possession, and with 
this in view the Local Legislatures of both Bombay and Madras have 
introduced provisions which have since been incorporated in the Bill to 
amend the Court-fees Act pending before the Legislative Assombly. The 
Bombay amendment is that no relief under paragraph (iv) of section 5 
should be valued at less than Rs. 200. while the Madras amendments 
are: (1) that where consequential relief is claimed with reference to any 
immovable property, the valuation shall not be less than half the value 
of the immovable property computed in accordance with paragraph (v), 
i.e.. in a suit for possession; (2) that in suits to cancel or set aside docu¬ 
ments or decrees, for money or other property having a money value, 
the valuation shall be according to the amount or value of the property 
for which the decree was passed or the document executed. 

A criticism of the Bombay amendment lies on the surface, namely, that 
it compels the plaintiff to pay a courWee on Rs. 200. even in a 
suit in which the value of the property in dispute, whero it is capable of 
valuation, is less than Rs. 200. The Select Committee which considered 
tho Bill have reduced the figure at which a plaintiff is compelled to 
value his suit for the purpose of section 7, paragraph (iv), from Rs. 200 
to Rs. 100. This has mitigated the force of the above-mentioned objection, 
but has not removed it altogether. 

As regards the Madras amendments, the first .speaks of relief being 
sought “with reference to any immovable property.” It does not apply 
to eases where the relief sought is with reference to property of any other 
kind, e.g., deposits in banks, debts, or movable property. Moreover, the 
expression “with reference to” is itself somewhat indefinite. It is not clear 
whether it is intended to cover a case where a plaintiff sues for a limited 
interest in immovable property, sucb as a right of way or some other 
kind of easement, or for a mere charge upon immovable property as for 
maintenance. Tf it is intended to cover such cases, it is easy to imagine 
instances in which hardship might arise through persons who merely 
sue for an easement or somo other subordinate interest in immovable 
property being compelled to pay court-fees upon half the value of the 
property. The question might also arise, in the case of an easement, 
whether what had to be valued was the dominant or the servient heritage. 

To get over these difficulties the Select Committee of the Legislative 
Assembly have worded the amendment as follows: — 

“In suits such a's are mentioned in clause (c), where a decree or 
order declaring tho ownership of or a right to tho possession, manage- 

* 28, Cal. 567 ; 28, All. 545. 
t 33. All. 767. 
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ment or income of immovable property is sought, the valuation shall not 
be less than Rs. 200, or than one-eighth of the value of the immovable 
property computed in accordance with paragraph (v) of this section.” 

This, it will be observed, involves a very much lower court-fee than 
the original amendment, in which tlio fraction taken was one-half. 
It may also be suggested that it would be more in conformity with the 
wording of section 7, paragraph (iv) (c) of the Act if the amendment 
was drafted so as to refer to cases “where the relief sought involves a declara¬ 
tion of the ownership of or a right to the possession, management or 
income of property.” 

The second of the Madras amendments refers to a suit for the 
cancellation of a decree or document relating to money or to property 
having a money value and requires the said relief to be valued according 
to the amount or money value of the decree or document sought to be 
cancelled. Relief by way of cancellation of the decree seems to stand on 
the same footing as relief by way of declaration, and as the latter is pro¬ 
posed to be valued at half the value of the property, it seems inconsistent 
to value suits for cancellation at the full value of the property or amount 
involved. Further, in several cases, even if the plaintiff should succeed in 
a suit for cancellation of a decree or document, he may find himself only 
relegated to his old position as before the decree was passed or the document 
executed. 

It may be added that none of the amendments appears to touch item (d) 
of paragraph (iv) of section 7 “to obtain an injunction”, and a suit for 
that relief can be valued by the plaintiff at his discretion. Now, if a 
plaintiff finds that by the oneration of the proposed amendments his 
framing his suit as ono for the cancellation of a decree or document is 
likely to involve the payment of a high fee, he is likely to frame it as a 
mere suit for injunction. It is the same thing to him whether the relief 
that he obtains is that a decree which he attacks as invalid is cancelled 
or that the holder of the decree is prevented from executing it against 
him. The former relief would involve a suit for cancellation, which ho 
would have to value according to the value of the decree, while the latter 
might be regarded as one for an injunction, which ho could value 
according to his discretion. Tt would seem desirable in these circumstances 
that item (d) be made inapplicable to cases falling under the proposed 
provision for suits for cancellation. 

Suits to set aside attachments form another class of suits, the proper 
classification of which has given rise to difficulties similar to those arising 
in the case of suits for cancellation. Where a decree-holder has attached a 
property as the property of the judgment debtor, a third party claiming to 
be the owner of the property may put in an objection petition under 
Order XXI, Rule 68 of the Civil Procedure Code, claiming the property as 
his, whereupon the Court holds a summary enquiry and decides the claim. 
The unsuccessful party is then empowered to file a suit under Order XXI. 
Rule 63, to establish the right which he claims. Paragraph (viii) 
of section 7 of the Court-fees Act refers to suits to set aside an attach¬ 
ment of land or an interest in land or revenue, and provides that such 
suits shall be valued according to the amount for which the land or 
interest was attached, or the value of the land or interest, whichever 
is less. But an unsuccessful claimant under Order 21, Rule 63, of the 
Civil Procedure Code, can also frame his suit as one (a) to alter or set 
aside the summary decision of the court, on which the fee payable would 
be the fixed fee prescribed under Article 17 (1) of Schedule II, or (b) 
for a declaratory decree and order restraining the further execution of 
the decree, wlieroupon the suit would fall under section 7, paragraph (iv) (c) 
of the Court-fees Act and the plaintiff would be at libertv to fix his own 
valuation. 

Now, the Calcutta High Court has held that a suit of the nature 
described, viz., a suit under Order XXI. Rule 63. is a suit for a declaratory 
decree and consequential relief, under section 7, paragraph (iv) (c).* The 


13 Cal., 162. 
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Allahabad, Bombay and Madras High Courts have held that such a buA 
is governed by Article 17 (1) of Schedule II.'* The conflict has now been 
get at rest in favour of the latter view by the authoritative decision of 
the Privy Council in the case of Phulkumari vs. Qhanashyam, I.L.R., 35 
Cal., 202. 

The result of this decision is that the fee leviable is a fixed fee of 
Its. 10. With reference to this the Civil Justice Committee have re¬ 
marked that frivolous suits under Order XXI, Rule 63, “are encouraged by 
the fact that only Rs. 10 are required as the court-fee for such a suit 
however valuable the property may be’’. They add “that, if the court- 
fee for such suits is raised to half the value of a suit for possession of 
that proporty, some check would be found eagainst such frivolous suits.”! 

The Court Fees Amendment Bill before the Legislative Assembly has 
gone one step further and has enacted in its clause 7 (f) that, in suits to set 
aside an attachment of any land, building or garden, or of uny interest 
thereon or any revenue, and in suits brought under Rule 63 of Order XXI, 
the fee shall be paid upon the value of the attached property or according 
to the amount for the payment of which the property was attached, which¬ 
ever is less. 

The Select Committee have omitted the reference to suits brought 
under Order XXI, Rule 63, and the difficulty pointed out by’ the 
Civil Justice Committee is not met. Further, the amendment does not 
refer to suits to set aside attachments of movable properties such as shares 
in a company or money in deposit in a bank, or jewels, or debts. 

Before leaving the subject of suits “for declaratory decrees with conse¬ 
quential relief” it may be pointed out that the term ‘consequential relief’ 
has not been defined in the Court-fees Act, and by a peculiar form of plead¬ 
ing for “confirmation of possession” which is in vogue in the territories sub¬ 
ject to the Patna High Court, and which really is a prayer for possession, 
even suits for declaratory decrees and possession can be treated there as suits 
falling under the expression ‘consequential relief’—I.L.R., 2 Pat. 198. 
Apart from this, such an important and difficult suit as one by a reversioner 
praying that certain transactions by a widow shall not bind the estate and 
for the appointment of a receiver to preserve the property from waste would 
bo a suit for a mere declaratory decree and consequential relief which the 
plaintiff can value, at his discretion, at Its. 10. In fact, the title to a whole 
zamindari can be litigated in a suit in this form. 

Item (f) of paragraph (iv) of section 7 refers to a suit for accounts, 
which is thus one of the classes of suits which the plaintiff is allowed to 
value according to his discretion. A suit for accounts will include a suit 
for the taking of accounts on the dissolution of a partnership, on the parti¬ 
tion of joint family properties, or on the administration of an estate. It 
is true that at the time of instituting the suit, the plaintiff may not know 
the exact amount to which he may be found to be entitled on taking 
accounts. At the same time, he must be in a position to state the amount 
due to him at least approximately. What now frequently happens, especial¬ 
ly in a partnership action, is that the plaintiff puts a nominal value upon 
his claim and pays a small court-fee. On this, the court has to take 
elaborate accounts, and when almost all the work is done, the parties com¬ 
promise. practically getting the benefit of an adjudication at a nominal cost. 
It also happens that, as the plaintiff’s share cannot be ascertained without 
the shares of the other partners being ascertained, and without a finding 
as to the assets and liabilities of the partnership, the other partners take 
advantage of the figures arrived at and effect a partition outside the Court. 
Very often, a plaintiff who Is only a working partner with a very small share 
files the suit and accounts have to be taken of transactions running into 
many thousands of rupees on a plaint on which a nominal duty has been 
paid. 

It is true that section 11 of the Court-fees Act provides that, where 
in a suit for accounts the amount decreed is in excess of the amount at 
which the plaintiff valued his relief, tho decree shall not be executed until the 


* 1 All.. 360; 10 Bom., 610; 16 Mad.. 288. 
t Rport of the Civil Justice Committee, page 339. 
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difference between the lee actually paid and the lee which would have been 
payable had the suit comprised the whole oi the amount decreed shall have 
been paid to the proper officer. But this provision is rendered nugatory 
in cases where the suit is dismissed on a settlement out oi court, or where, 
even though a decree has been passed, the decree is never executed, but is 
satisfied without execution. It lias been suggested that, where the plaintiff in 
a suit for accounts has valued his relief at a particular figure, lie should not 
lie allowed to get a decree for a higher amount, but as m several cases a 
plaintiff may bona jule not he able to state the exact amount due to him, 
and as he may not be in possession of the necessary accounts for making a 
more accurate statement of his claim, it would be unjust to deprive him of 
the opportunity of getting a decree for the amount justly due to him on 
payment of the projier court-fee due to the Government. Otherwise, many 
a defendant would lie benefited by his own fraud or by the withholding of 
accounts from the plaintiff. But it is desirable that, in a suit lor accounts, 
the plaintiff should state in his plaint the approximate value of his claim 
and pay a court-fee thereon and that no decree should be passed in his 
favour for an excess unless he pays an additional court-fee on sucli excess 
w ithin a time to be fixed by the court. 

Again, it has been held in Madras that, where the value stated 
by the plaintiff is within the pecuniary jurisdiction oi a court and 
where the amount actually found due to him on enquiry exceeds 
such jurisdiction, the court is competent to pass a decree in his 
favour for the latter amount (I.L.R., 40 Madras, 1.) This again leads 
to evasion by removing the fear from the plaintiff of losing any por¬ 
tion of his claim by reason of his uuder-valuation thereof. In Calcutta it 
has been held that, where a plaintiff values his suit at an approximate 
amount and institutes it iu a court having limited jurisdiction, lie must he 
presumed to seek a decree for a sum not exceeding the highest amount of 
its jurisdiction, and that when the court finds that it has no jurisdiction 
it must return the plaint to the plaintiff. That law might well he made 
universal. 

The opinion seems to he widely held that the power given to the plaint¬ 
iff under sub-clause (iv) of section 7 to put liis own value on the relief 
sought is generally abused, and examples of such abuse abound in the pages 
of the Indian Law Reports. At the time when this provision was enacted 
there existed a safeguard against arbitrary and vexatious valuation in 
soction 31 of the old Civil Procedure Code of 1859, read with the last 
sentence of sub-clause (iv) of section 7 of the Court-fees Act, which until 
1891 ran as follows: 

“In all sucli suits the plaintiff shall state the amount at which lie values 
the relief sought, and the provisions of the Code of Civil Procedure, section 
31, shall apply as if for the word ‘claim’ the words ‘relief sought’ were 
substituted.” 

The words underlined were repealed by Act XII of 1891, and, 
whether these words were sufficient or not for the purposes of authorising 
courts to check the valuation put by suitors, even those words do not find 
a place in the present Act. 


The question lias constantly arisen whether, where the valuation is 
unreasonably low, it is open to the courts to determine the true value. The 
Calcutta High Court Held that, though the court would he slow to question 
the propriety of the valuation put by the plaintiff, yet it was open to it to 
revise the valuation when it was conclusively established that it was arbitra¬ 
ry and improper.* The Patna* and the Allahabad* High Courts took the 
same view. But the Madras* and Bombay* High Courts have taken 


* T.L.R.. 40 Cal.. 245; I.L.R.. 2 Patna, 198; I.L.R., 23 Mad.. 490; 
T.L.R.. 33 Bom.. 307; 11 C.W.N.. 705; I.L.R., 36 All . 500, 24 M.L.J. 233; 
F.B. 17 Bom. 56. 
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a different view, and the I’rivy Council appears to hold, in 23 C.W..V. ?53, 
that the valuo put by the plaintiff is final. The loss of revenue to the 
State on this account is probably very large. 

Further, for the purposes of appeal to the Privy Council, it is open to 
the applicant for leave to appeal to Jtis Majesty in Council to prove that 
the real value of the suit was above the appealablo amount of Its. 10,000 
notwithstanding the fact that for the purposes of the Court-fees Act, the 
value of the suit hud been fixed at a sum less than the appealable amount— 
31 Cal., 301. 15 Madras, 237. In the case of Balm Lehraj Hoy vs. Kanhya 
Singh , 1. Indian Appeals, 317, Sir James Colville said : “The stamp duties 
imposed foi fiscal purposes are calculated on a certain rule, fixed by law, but 
the right of appeal depends on the value which is a matter of fact”. 
(Please see in this connection 49 Bom.. 149). The parties are thus often 
permitted to litigate rights of the greatest value up to the highest tribunals 
on payment of a comparatively low court-fee in tbe courts of India. 

The following arc a lew illustrations of undervaluation under section 7, 
paragraph (iv).— 

In ltachappa vs. Sidhappu, 43 Bom., 507. a plaintiff valued liis claim 
fur a declaration at Its. 130 for the purposes of court-fee and at 
IIs. 69,010-9-0 for the purposes of jurisdiction and pleader's fee. As regards 
a house worth Rs. 5,000 of which” he was in possession, he claimed an in¬ 
junction, which he valued at Us. 5. The case went up, to the Privy Council, 
which held that the valuation for the purposes of court-lee could not be 
interfered with and that such valuation did not affect the real value of 
the suit for the purposes of appeal. 

In I.L.R., 39 Bom., 543, a suit for account and administration ol the 
estate by the court was vulued at Rs. 130 for the purposes of court-fee and 
at Rs. 30 lakhs for the purposes of jurisdiction and pleader’s fee. The 
plaintiff's share of the property was 29/1280th,s, and amounted to 
Re. 67,968-12-0, on which the court-fee payable was Rs. 1,275, while the 
plaintiff in fact paid only Rs. 10. Held that the plaintiff had a right to 
do so. 

In 27 Mad., 480, a suit for cancellation and delivery of n mortgage bond 
for Rs. 4,000 was valued by the plaintiff at Rs. 50. 

It is unnecessary to multiply instances of the kind. Clause 8 of the 
Court-fees Amendment Bill now before the Assembly is intended to remedy 
this defect and provides that if a court “decides that an insufficient fee 
has been paid on a claim” it may require a further payment. Having 
regard to the already existing provision for assessment “according to the 
amount at which the relief sought is valued in the plaint” it would seem 
to be doubtful, especially in view of the rulings to which reference has 
been made, whether this wording will suffice to effect the purpose in view. 

Turning now to suits which are less difficult of valuation, it is found 
that suits for money are directed to be valued according to the amount 
claimed. There is a conflict of decisions as to whether this expression 
‘amount claimed’ will, in the case of an appeal, include interest accruing 
subsequent to the date of the plaint, and this conflict is now rightly sought 
to be set at rest by the amonding Bill before the Legislative Assembly. Suits 
for movable properties having a money value are also to be valued according 
to the market value. 

In regard to suits for the possession of immovable property, however, 
the Act lays down different criteria for valuation under different conditions. 

A permanently settled estate or a definite share of it separately assessed 
and entered in the Collector’s Register is to be valued at 10 times the 
annual revenue, a non-perma»ently settled estate or a definite share of it 
separately recorded ns paying revenue to the Government at 5 times the 
annual revenue; a revenue-free property at 15 times the nett profits of the 
preceding year, and whore no such nett profits have arisen, with reference 
to the value of similar land in the neighbourhood; part of a revenue-paying 
estate not separately assessed, at the market value of the land; houses and 
gardens also at the market value. 
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llie result is that houses and gardens and parts of zamindaris or 
ryotwari lands which are not separately registered in the revenue accounts 
and separately assessed, and inain lands on which no nett profits have 
arisen during the preceding year, are all valued according to the market 
value, while lands whether permanently or temporarily settled not falling 
under the above categories are assessed on a multiple of the land revenue. 


The first question which arises in connection with these rules is whether 
the valuation of revenue-paying lands should be made on a different basis 
from that of other immovable properties. Consistently with the valuation 
of suits for money and movable properties, the valuation of suits for land 
also should prima jacie be according to the market value. That is the 
only fair principle of assessment. 

The disadvantages of the present method of valuation on the basis 
of assessment are these : 

(i) It introduces in the case of suits lor immovable property a system of 
valuation altogether different from that in force in case of suits either for 
money or for movable property. 

(ii) Owing to the existence ol different rates in different locali¬ 
ties the varying ratios ol value to assessment make the fees arbitrary and 
uneven. 

(.iii) I J1 several . instances, the matter in litigation may be not a 
right to the possession of the immovable property itself, but some right or 
interest therein which is obviously less valuable than the property. On 
the other hand the value of the right or interest sometimos exceeds the 
valuation of the land according to the assessment basis. For instance, 

in a case reported in I.L.R., 45 Madras, 246, a plaintiff as rovorsioner 
sued for possession of certain lands from the defendants who 

claimed the same under a sale deed executed by a widow. The 
sale deed was for Rs. 8,000. Rut the suit fell within the jurisdic¬ 

tion of a District Munsif’s court on account of the valuation of the 
lands according to the assessment basis. On appeal the plaintiff 

obtained a decree for possession subject to the condition of payment to 
the defondants of a sum of Rs. 3,881-4-0. Against this decree, the defend 
ants fded a second appeal; and the plaintiff filed a memorandum of 
objections objecting to tho deereg of the Subordinate Judge in so far as it 
directed her to pay R,s. 3,881-4-0. She had to pay ad valorem, duty on the 
sum of Rs. 3,881-4-0, although for her suit for possession of the whole of 
the lands, which were admittedly worth Rs. 8,000, she had paid a less court- 
lee in the court of first instance. Similarly, the defendant, who contested 
the decree for possession must have paid a court-fee which was dis¬ 
proportionate to the relief he sought. 

(iv) Part of an estato, whether permanently or temporarily assessed, 
which part is not itself separately rcorded in the revenue registers, has 
to he valued for the purposes of court-fee on its market value. In other 
words, a suit for a definite part of a survey field which is not sub-divided 
has to be valued according to the market value of the land, and sometimes 
this may exceed the value of the whole on the basis of assessment. This 
“absurdity”, as Mr. Justice Coutts Trotter called it, in the case reported in 
1916 (i) Madras Weekly Notes, page 325, may sometimes result in a suit 
for recovery of a whole survey number going into a District Munsif’s 
court, whereas the suit for a portion of it may have to go to a Subordinate 
Judge’s court. 

(v) The valuation of land according to assessment in suits for pos¬ 
session offers temptations for evasion of the court-fee in regard to other 
classes of suits. Thus, under sub-clause (x) of section 7, a suit for 
specific performance of a contract of sale lias to be valued according to 
the amount of the consideration. It seems inconsistent to say that a suit 
for the specific performance of a contract of sale regarding land shall pay 
a different court-fee from a suit for possession of the land. As ordinarily 
the sale price of land is more than five or ten times the assessment, suitors 
generally tack on a prayer for possession to a prayer for specific perform¬ 
ance. The question has arisen, and has led to a conflict of judicial deci¬ 
sions, whether, where such a prayer for possession has been tacked on 
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to a prayer for specific performance, the court-fee should be paid as on a 
suit for specific performance or as on a suit for possession. In 45 
431 (47 Mad., 150), it was hold that a suit for specific performance should 
he valued as such though a prayer for possession may he added to it. The 
Allahabad High Court has also taken the same view (38 All., 292), but a 
different view has been expressed in other High Courts—(1911) 11 Indian 
Cases, 228 (Calcutta); (1921) 60 Indian Cases., 512 (Lahore). 

(vi) Under section 110 of the Code of Civil Procedure, in the case 
of appeals to the King in Council, the amount or value of the subject matter 
of the suit in the court of first instance must ho Rs. 10,000 or upwards and 
the amount or value of the subject matter in disputo on appeal to His 
Majesty in Council must he the same sum or upwards, or the decree or 
final order must involve directly or indirectly some claim or question to or 
respecting property of like amount or value. It has been held by the 

Privy Council that the value of the property for purposes of this section 
is the selling or market value. 

It is of interest to note in passing that, in the Stamp Duty Act of 
1867. while the market value of land was taken to be equal to certain 
multiples of the assessment, it was so taken only “unless and until the 
contrary is proved” and that it was only when the Court-fees Act of 1870 

was passed that these words were omitted as being liable to lead to 

litigation. 

The reasons urged against the assessment of the fees on suits for 

land like those on other suits with referenco to market value aro that 
the land revenue assessments, which are the result of a very elaborate process 
of valuation, are roughly proportionate to market value: that it would be 
oxtremoly difficult to ascertain the real market value in individual cases; and 
that any increase in the fees would disturb the balance of taxation to the 
disadvantage of the landed classes. 

Whatever may have been the case in 1870. it is a matter of common 
knowledge at the pro c ent day that the land revenue assessments have long 
ceased to be proportionate to market value and the rates taken in the 
Court-foes Act lead no relation to it whatever. 

It is undoubtedly a long and tedious business to ascertain the market 
value of land in many oases, especially when no transactions are recorded, 
hut the record of transactions is growing every year, and valuations for 
other purposes aro constantly being made. Moreover, when the land- is the 
subject of a suit, more often than not it is because it has been let or sold 
and a value determined; nor are the parties to the suit ignorant as to its 
value. Annual or canital values of land are ascertained and assessed for 
similar purposes in other countries, and there is no reason why they should 
not he so ascertained and assessed in India. 

As for the plea on behalf of the landholder, it must he pointed out. 
in the first place, that the fee is in the main a pavmenf for service rendered. 
The service rendered in the case of a suit for land is on the average much 
more than in the case of other suits owing to the complexity of the issues 
ra'sed. The question is not therefore one of relieving the landholder of n 
burden, lmt of letting him continue to enjoy a service at less than cost 
while other litigants make up the balance. Even were the ca°e otherwise, 
the great extent to which of recent years taxation has been shifted from the 
land to trade and commerce would tend to deprive this plea of any validity. 

On the whole, and in view of the grave anomalies arising out of the 
present situation of affairs, it would appear clear that the time has come 
for making an end of the present arbitrary method of calculating the fees 
due on suits for land. 

Even where suits are incapable of exact valuation, some distinction 
should he made between suits which are valued for purposes of jurisdiction 
at a lower or higher figure so as to bring them within the jurisdiction of 
an inferior or superior tribunal or to increase the pleader’s fee payable 
thereon. In the case of suits falling under Article 17 of Schedule II. the 
local Legislature of Madras classified them according to the machinery, i.e., 
the grade of courts Which they set in motion and made them pay according 
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to the value fixed for them for the purposes of jurisdiction. The rates were 
fixed on a progressive scale, Rs. 15 in the court of a District Munsif, and 
Rs. 100 or Rs. 500 in the court of a Sub-Judge or District Judge according 
as the value for purposes of jurisdiction was below or above Rs. 10,000. 
These high rates can certainly be justified not only on the ground that, 
having regard to their real value, the suits on which they are levied are 
capable of paying the same, but also on the ground that the suits instituted 
under the Article are frequently speculative suits filed by litigants having 
a lively sense of the weakness of their cause and therefore unwilling to 
risk a larger initial outlay by choosing a more legitimate form of suit. It 
was undoubtedly suits under this Article and suits coming under paragraph 
(iv) of section 7 that the Hon’ble the Law Member of Madras had in mind 
when he referred to “luxury suits” in his speech dated 18th March 1925 
in the Madras Legislative Council, and the reason why they are luxury 
suits is that, but for the fact that the court-fee payable on them is so low 
under the existing law, several plaintiffs would probably not file them at all. 

Another class of luxury suits which take up a disproportionate amount 
of the court’s time comprises suits relating to honours and dignities in a 
temple or the precedence in the distribution of such honours and dignities; 
suits relating to membership of castes or excommunication from castes; 
suits relating to rituals or ceremonials such as reciting mantrams or 
T>rabandhams in a temple, and other suits of a similar nature. The character 
‘of these suits may not be plain from the allegations in the plaint as very 
often the plaint in such cases is framed as one for the recovery of a few 
annas worth of emoluments like cakes, etc., but will become clear at the 
time of the framing of the issues. A special provision might be made where¬ 
by the court should be empowered to exact such additional fees in respect 
of these suits as would bo necessary to make up a minimum fee of Rs. 100 
in a Munsif’s court arid Rs. 500 in the court of a Subordinate Judge or 
a District Judge. 

Certain classes of scheme suits under section 92 of the Civil Procedure 
Code also now escape with very light taxation. Tn spite of the safeguards 
provided in the form of sanction of a competent authority, suits of this 
nature are often brought for factious reasons and are fought with great 
tenacity. They are generally very intricate and involve prolonged enquiry 
and investigation of accounts. They are usually financed, not by individuals 
but by bodies of men or portions of the community. They often involve 
properties of large value. Thev are triable only by the superior civil courts. 
Tn the case reported in 43 Madras Law Journal. 656, the plaintiff in a 
scheme suit claimed, among other tlr'ngs. a direction to the defendant to 
deposit Rs. 1.24.000 due from him to the trust. This was regarded as a 
prayer for taking accounts incidental to a scheme suit. For these reasons it 
seems desirable to bring suits of this kind with'n the scheme of ad valorem 
assessment though, in view of the fact that their ostensible object is the 
better administration of public charities, a comparatively low rate of fee may 
be charged. 

Enough has been said to show that an urgent necessity exists in numerous 
cases for a revision of the scheme of valuation laid down by the Act, and 
the question arises whether this can he effected by further additions of 
clauses or sub-clauses to section 7. which is already very unwieldy. A more 
satisfactory course would appear to be to prepare a separate schedule on the 
lines of that appended to the Indian Limitation Act, in which provision 
was made for as many as possible of the different types of suits and 
appeals that commonly arise in civil courts, and a method of valuation 
was prescribed for each. Tn prescribing such method of valuation, 
the subject matter of the suit and not the actual form of the prayer 
in the plaint should be made the criterion. On all suits capab’e of 
valuation, including several of the suits which are covered by paragraph (ivi 
of section 7 and Article 17 of Schedule TT of the Act, an ad valorem fee should 
he levied. The necessity for nice distinctions between suits for declara¬ 
tory decrees where consequential relief is claimed and for declaratory 
decrees where no consequential relief is claimed and suits where it is not 
possible to estimate at a money value the subject matter in dispute should 
be put an end to by the avoidance of such general exnressions. The 
only distinction recognised for the purposes of court-fees should be that 



between suits which are named specifically in the schedule and other suita 
not so named. The former would include most of the suits of which the 
subject matter was capable of valuation, and the latter most of those of 
which the subject matter was incapable of valuation, such as suits for 
recovery of a wife or child, suits to restrain a libel, and so on. No dis¬ 
cretion should be given to the plaintiffs to value any class of suits on the 
ground of either the difficulty or the impossibility of such valuation or on 
any other ground. , Even in respect of suits for which a fixed fee might 
be prescribed, the fee should be made to vary according to the forum of 
institution or the nature of the suits. A tentative schedule of suits 
prepared in accordance with the above-mentioned principles is appended. 
It is not exhaustive, but covers most of the suits that ordinarily arise in 
civil courts, and may be treated as the basis for discussion. 

QUESTIONS OF RATES. 

The next question that falls for consideration is that of the fixing of 
the rates in the schedules, of which Schedule I deals with ad valorem fees 
and Schedule II with fixed fees. Before going into individual cases, it 
may be useful to examine certain general questions arising in this regard. 
The present scale of fees payable under the Court-fees Act, 1870, 
on plaints and memoranda of appeal is not progressive, but is 
either regressive or degressive. The rates do not increase pro¬ 
portionately to the amounts involved in the suits, and after a certain 
stage the amount of court-fee to be levied remains stationary owing 
to the imposition of a maximum. It has been suggested in some quarters 
that the scale should be made progressive throughout and in others that the 
maximum limit should be abolished. In three provinces—Madras, the 
Punjab and Bihar and Orissa—effect has been given to the latter suggestion 
in provincial legislation. 

The first of these suggestions is based on the ability principle. A little 
reflection will show, however, that there is no parallel between the application 
of this principle to a tax like the income-tax or succession duties and its 
application to the case of court-fees. In the two former cases the person 
who pays the tax has the ability to pay because he possesses the property. In 
the latter it is frequently because he has been dispossessed of it that he 
has to sue. Moreover, the payment of-a court-fee is, in the main at any 
rate, a payment for service rendered. Again, the ability principle is one 
to be applied, not to a single tax, but to a system of taxation as a 
whole. As Dalton says, “ the inequity of one tax, as between different tax¬ 
payers, may be cancelled by that of another. There may be inequity in 
the parts, but equity on the whole.”* It is thus clear that progressive 
graduation in the case of court-fees would be unjustifiable on principle 
while it is very probable that it would put such a check on litigation for 
large amounts that it would actually be unprofitable. 

As regards the maximum limit of court-fees to be levied on suits, it may 
be mentioned that, during the interval of three years between Act XXVI 
of 1867 and the present Court-fees Act VII of 1870, there was no maximum 
limit to the amount of court-fees charged on plaints. Prior to 1867 such a 
maximum had existed, but the Act of 1867 had abolished it. The experience 
gained during the interval in question was that the unlimited scale operated 
as an absolute prohibition of litigation of cases involving large amounts.t 
And it was therefore thought desirable to revert to the principle of the 
former law. It does not appear whether these facts were considered by ihe 
provincial legislatures which have recently removed the maximum. 

Reference has already been made to the classes of suits coming within 
the purview of section 7. paragraph (iv) in which, owing to the discre¬ 
tion given to the plaintiff to put his own valuation on them, the court-fee 
paid is generally the minimum. Suits of this nature are the resource of 
the litigious and of those who wish to vex or intimidate their neighbours 
or relatives. Illustrations of the way in which these suits are under-valued 
have already been given. A substantial percentage of contested cases falls 
under this category. 


* Dalton, Inequality of Incomes, page 73. 

t Proceedings of the Council of the Governor General, 1869, page 286. 
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Suits referred to in Article 17 of the second schedule also escape with 
very light taxation, since under the Imperial Act of 1870. they have to pav 
only a fixed fee of Rs. 10. 

In the schedule annexed, proposals are made for the levy of a proper 
court fee on suits falling under the above-mentioned categories. 


Civil revision 
petitions. 


Applications 
under the 
Guardi n and 
Wards Aot, 
the Trusts 
Aot and the 
Companies 
Aot. 


Under the Act, Civil Revision Petitions are required to pay a court- 
fee of only Rs. 2 under Schedule II, item I (d), whether they are peti¬ 
tions under section 115 of the Code of Civil Procedure or under section 25 
of the Provincial Small Cause Courts Act. In many cases, a revision peti¬ 
tion is put in to obtain a relief which, if it were sought by way of appeal, 
could only be obtained at the cost of a considerable initial court-fee. Most 
rovision petitions are of a speculative character, as the prospect of a 
revision petition succeeding is generally small, but they are not less import¬ 
ant to the litigant and do not take up less time of the High Court than 
second appeals. There is no reason for taxing them so lightly, and in 1922 
several local legislatures increased the rates of conrt-fees on them. The 
Bombay Legislature generally raised the fee on all revision petitions from 
Rs. 2 to Rs. 4, while the Madras, Bengal and Bihar and Orissa Legislatures 
increased the rates of fee payable on petitions under section 115 of the 
Civil Procedure Code from Rs. 2 to Rs. 5 in cases in which the value of the 
suit or proceeding to which the order sought to be revised related did not 
exceed Rs. 1,000, and to Rs. 10 when it exceeded Rs. 1,000, while they left 
the old fee of Rs. 2 untouched in other cases. The result is that revision 
petitions against Small Cause decrees which are put in, not under section 115 
of the Civil Procedure Code, but under section 25 of the Provincial Small 
Cause Courts Act, pay only Rs. 2 even in these provinces. In Burma, revi¬ 
sion petitions in Small Cause suits pay the fixed fee of Rs. 2 when the 
subject matter in dispute is less than Rs. 25, but an ad valorem fee as on 
an appeal if it is more than Rs. 25. In the Punjab also, applications for 
revision of Small Cause decrees have to be stamped as appeal. A similar 
provision in all provinces, or at least an increased rate on all rovision 
petitions in Small Cause suits involving sums of over Rs. 100, seems to be 
justifiable on principle. 

Detailed calculations of receipts and charges made in respect of pro¬ 
ceedings in the High Court of Madras for 1923-24 led to the result that the 
probable deficit due to Civil Revision Petitions was about Rs. 30,000, and 
that the net loss on each petition was Rs. 30. The actual loss per petition 
was in faot greater because many revision petitions never came into court 
at all, and the above figures take account only of those that did. It is 
probable that an examination of the figures in other provinces would lead 
to similar results. The conclusion is that Civil Revision Petitions and 
particularly those in Small Cause suits in the High Courts are too lightly 
taxed and might well have their fees enhanced. 


Illustrations of other cases which are lightly taxed are— 

1. Applications under the Guardian and Wards Act, 1890, for the 

appointment or removal of guardians. 

2. Applications for opinion or advice or for discharge from a trust 

or for appointment of new trustees under section 34, 72, 73 
or 74 of the Indian Trusts Act. 


3. Applications for the winding up of companies under section 166 
of the Indian Companies Act, 1913. 


All these involve more or less elaborate enquiries and adjudication of 
matters which are of undoubted importance to the suitors. The Amend¬ 
ing Act of the Bombay Legislature in 1922 made all these applications 
pay a fixed fee of Rs. 10. In the County Courts in England applications 
of the first and third classes pay a fee of £1 10s. besides another equal fee 
at the hearing, while applications in respect of trusts do not seem to be 
cognisable. 
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The Bombay Amendment Act, 1922, levied a special fee of Rs. 10 on Claim 

claim petitions under Order 21, rule 58 of the Civil Procedure Code, petitions 

Considering that the claimant is a stranger who comes forward to the court under 
to complain of an illegal attachment and that, if unsuccessful, he will have Order 21, 
to pay a regular court-fee on his plaint, there does not appear to be any Hale 68, 
good ground for making him pay at the outset a heavy court-fee on his Civil 
application. £™« dllre 

Applications to set aside ex parte doerees, orders dismissing suits for Applications 
default and orders of abatement of suits can well pay a slightly higher to set aside 

fee than at present. Applications to set aside ex parte decrees are often ex parte 

put in by dishonest defendants who had no defence on the merits and for decrees ai.d 
that reason have allowed the suits against them to proceed ex parte, but similar 
who want to delay the execution of the decree against them or to harass orders, 
the plaintiff by vexatious pleas of non-service of summons or other reasons 
for non-attendance at the hearing. When contested, these applications often 
involve time and trouble. Orders rejecting them are regularly appealable. 

A reasonable court-fee on these as well as on applications of the other 
classes mentioned above would tend to check the reprehensible practice which 
exists in several courts of dismissing or decreeing suits in the absence of 
parties at the fag end of a quarter for the purpose of showing numerical 

disposals. They may pay an ad valorem, fee, say, of Re. 1 per Rs. 1,000, 

subject to a minimum fee of one rupee in a District Munsif’s Court ‘and 
Rs. 2 in a Sub-Court or District Court, a fraction of a rupee being treated 
us a full rupee. 

Applications for interlocutory orders under Orders 38 and 39 of the Applications 
Civil Procedure Code, as for arrest or attachment before judgment or for for interlooc- 

temporary injunctions or for the appointment of receivers under order 40 l 01 ? orders, 

of the Code, may woll be made to pay a higher court-fee than the fee on 
an ordinary application which they now pay; such applications are often 
made by parties for the purpose of obtaining .a strategic advantage over 
their opponents and orders passed on them are appealable under Order 43. 

In the County Courts in England, they pay a fee of 5s. which, considering 
the general low level of court-fees there, is comparatively high. In Chap¬ 
ter 45 of their report, the Civil Justice Committee have animadverted on 
the freedom with which several courts grant such interlocutory orders and 
state that “a lax practice in granting such orders is an open invitation to 
blackmail.” These applications might well be made to pay Rs. 5 or Rs. 10 
according to the grade of courts in which they are made, subject to the 
limitation that, in suits of small value in District Munsifs’ Courts, the party 
making the application might pay half the court-fee on the plaint or Rs. 6, 
whichever is less. 

Applications under section 95 of the Civil Procedure Code for compen- Applications 
sation for arrest or attachment before judgment or for a temporary injunc- foroompensa* 
tion on insufficient grounds might also pay an ad valorem court fee as tion for arrest 
on a plaint for the amount claimed. The orders passed on those appli- or attachment 
cations are appealable and bar fresh suits for compensation for such arrests, before • 
etc. There is no reason why they should pay a fixed fee as on an ordinary judgment, 
application. 

Applications under section 2G of the Provincial Insolvency Act by a Certain 
debtor for compensation against an unsuccessful creditor for a declara- applications 
tion of his insolvency, aftd applications claiming title or preference in under the 
proceedings under the Provincial Insolvency Act may also be made to Provincial 
pay a higher foe than they do now. They are practically suits, and the Insolvency 
orders made in them are appealable, and there is no reason why they Aot. 
should escape with the fee on an ordinary application which is now payable 
on them. 

Applications under rule 17 or 20 of the second schedule of the Code Applications 
of Civil Procedure to file in court an agreement to refer to an arbitration for leave to 
or an award, are required by law to be registered and filed as suits. They “ le ugree- 
may relate to properties and interests of very great value, and under ment ®* 
section 7 (x) of the Court-fees Act, a sqil to enforce an award is liable 
to pay court-fee- according to the amoinrt or value of the property in 
dispute. Again, under Order 36, Rule 1 of the Code of Civil Procedure, 
parties claiming to be interested in the decision of any question of fact or law 
may enter into an agreement that, on the finding of the court on such 
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(jllestlon, mbney or property shall be delivered by one party to another, 
or one party shall do or refrain from doing a certain act, and may 
file such an agreement in court for decision. Thereupon, the court is 
required to proceed with the case as if it were a suit instituted in the 
ordinary manner and to pronounce a judgment and pass a decree. A fixed 
fee of Rs. 10 is now payable in such a case, but the estimated value of 
the amount of property to be delivered or the act to be done or refrained 
from may often far exceed the amount on which Rs. 10 would be the 
proper fee on an ad valorem scale. The Madras Amendment Act raised 
the fees in the above-mentioned cases to Rs. 15, and Rs. 100, according 
to the court to which the application is presented. It would seem that 
in the other provinces these applications now escape with too light a fee. 

In some other cases, the existing law requires some relaxation in favour 
of the litigant. In I.L.It., 43, AH., 56, a plaintiff who had sued on a 
mortgage bond had obtained a personal decree against the defendant and 
no charge -upon the mortgaged property. There was an appeal by him 
praying that the amount might be charged on the mortgaged property, 
while there was another appeal by the defendant objecting to the personal 
decree against him. The appellate court dismissed the plaintiff’s appeal 
and allowed the defendant’s appeal, with the result that the plaintiff’s suit 
was totally dismissed. Against the decisions of the appellate court, the 
plaintiff preferred two appeals, and it was hold that both of them should 
pay' ad valorem fees. Tudball J., said: “I can find nothing in the Act 
which empowers this court to consolidate the twq appeals into one and 
to charge one court-fee. It is a pity that this cannot be done, as it seems 
unjust to make a man pay double court-fees because under the law it is 
necessary for him to file two separate appeals. Still, we must take the 
law as it stands and until it is amended, the law demands that on each 
appeal the full court-fee should be paid.” 

Under Articles 4 and 5 of Schedule 1 to the Court-fees Act, applica¬ 
tions for review of judgment pay tho fee leviable on the plaint or memo¬ 
randum of appeal, or one-half of such foe, according as they aro filed on 
or after the 90th day from the date of the decree, or before the 90th 
day. In Calcutta and Allahabad, it has been held that, even in cases 
in which review is sought in respect of part only of the decision, the full 
court-fee payable on the plaint should be levied, while in Madras and 
Bombay, the court-fee payable is calculated only on the amount or value 
of the claim in regard to which relief is sought. It would seem equitable 
to substitute for the existing words in tho third column of the schedule 
opposite Articles 4 and 5, the following words, viz* “The fee leviable 
on a plaint or memorandum of appeal for the relief sought”. The rates 
of fee also seem to be too heavy. They might be reduced to one-half and 
one-fourth. 

Another class of cases with which the civil courts aro not directly 
concerned, but in which taxation at rates similar to those imposed in suits 
seems to be desirable is to be found in petitions contesting elections to t.he 
local and central legislatures. Petitions relating to the validity of 
elections to the various local bodies also como up before courts. The 
purity of elections and the return of suitable candidates to the legislative 
and local bodies are no doubt a primary concern of the State, which should 
therefore be vigilant in seeing that elections are’ not vitiated by imperfect 
electoral registers, serious irregularities at elections or wholesale bribery or 
intimidation. At the same time, it cannot be denied that very often election 
petitions are the result of personal or communal rivalry, and actuated, not by 
a desire to uphold the purity of elections, but by malice or spite. Oftentimes, 
when the State has no interest in questioning an election in the public inter¬ 
est, a party feels called upon to contest it and feels benefited when he succeeds. 
When election petitions come to court, they are generally fought out with 
great animus, and in the case of elections to the legislatures, they have to 
bo heard and decided by a tribunal of three Judges, who are either Judges 
of the High Court or qualified to be such Judges. While they cost appre¬ 
ciable sums to the State, they contribute nothing towards the defraying of 
those costs. It may not be possible to make them pay for themselves, but 
they should certainly be taxed sufficiently to prevent their becoming vexa¬ 
tious. 
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THE CASE OF THE CHARTERED HIGH COURTS. 

Section 4 of the Court-fees Act impliedly excludes from the operation 
or the Act Chartered High Courts in the exercise of the following juris¬ 
dictions : — 

(1) Ordinary original civil jurisdiction. 

(2) Ordinary original criminal jurisdiction. 

(3) Matrimonial jurisdiction. 

(4) Admiralty jurisdiction. 

(5) Appellate jurisdiction in the exercise of the above jurisdictions 

The other High Courts are not excluded from the operation of tho 
Act. So far as tho Chartered High Courts are concerned, the fees payable 
on the Original Side are fixed by rules passed under section 107 of tho 
Government of India Act. Apart from the variations which exist among 
these High Courts themselves, they are, as compared with the fees levied 
under the Court-fees Act in the courts in the mufassal, exceedingly low. 
In Madras the fees on tho Original Side were recently increased, but even 
the increased fees are only Rs. 150 at the time of the institution of a 
plaint in a suit of a value up to ten thousand rupees and twenty rupees 
for every five thousand rupees of excess value. In Bombay the institution 
fees still stand at the fixed rate of twenty rupees for all kinds of suits, 
while in Calcutta the fee, though recently raised by 50 per cent, is only 
Rs. 15. The result is that a person who has to file a suit in a mufassal 

court in the Madras Presidency has to pay on a suit for Rs. 10,000 a 

court-fee of Rs. 712-7-0, while a litigant who has to filo a similar suit 
in the Original Side of the Madras High Court has to pay only Rs. 150. 
For a suit of the value of ■ lakh of rupees, he has to pay in the mufassal 

Rs. 2,062-7-0, while in the High Court he has to pay only Rs. 610. In 

Bengal and Bombay ,% the disproportion is very much groater. It is true 
that in all these courts various other fees are payable during the progress 
of the suit such as hearing fee, exhibit foe and so on, and that eventually 
an amount is paid by tho lit gant which is much more considerable than 
that represented by the institution fee paid by him at the outset. In 
spite of this, an actual comparison of the court-fees paid on the Original 
side of two High Courts in a few typical cases shows that the total sum 
paid is considerably less than the amount levied under the Court-fees Act in 
the mufassal courts, except in the case of certain suits already referred 
to in which the plaintiff is allowed to pay court-fees on the valuation put 
by him at his discretion or a fixed fee of Rs. 10. This disparity is 
specially felt in the case of the other civil courts situated in the Presidency 
towns such as the Presidency Small Cause Courts and the City Civil Court 
in Madras, which levy very much higher fees on the institution of suits 
than those levied on the Original Side, the rate in the former being 12| 
per cent up to Rs. 500, and 6J per cent on the excess over Rs. 500, and 
that in the latter the same as under the Court-fees Act. If the agency 
which the suitor sets in operation is to be the criterion on which a fee 
should be levied, it follows that, the agency of the High Court being 
much more expensive and much more efficient than that in the mufassal, 
he should pay, if at all, a higher court-fee than a suitor in the mufassal. 
Grounds such as, that probates and letters of administration are more 
common in the Presidency towns than in tho mufassal, and that the 
existence of a dual agency of legal practitioners in the Presidency towns 
increases the cost of the litigant, do not really justify this arrangement, 
especially as appeals to the High Court from the courts in the mufassal 
pay fees according to the scale applicable to the mufassal courts. That 
these High Courts are the successors of the Supreme Court which levied 
no institution fees and that they are empowered under section 107 of the 
Government of India Act to levy such fees as they with the approval of 
the Central Government in the case of the Calcutta High Court and of 
the Local Governments elsewhere may deem fit, may explain but not justify 
this differentiation. In the interest, not only of uniformity of practice, 
but of fairness to the mufassal litigants, it seems necessary that the scale 
of fees in the High Courts should be brought at least to the level of the 
scale of fees in the mufassal and that, if possible, tho system of levying 
court-fees in the Chartered High Courts and in other courts should be 
assimilated. 
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Proposals. 

In the foregoing discussion it lias been recommended, firstly, that soma 
recognition should bo given to the principle which is recognised by the 
English law of basing the fee paid on the time taken up by the court; 
in the second place, that a comprehensive review should be made of the 
provisions of the Act relating to valuation and a schedule of valuations 
drawn up; in the third place that the rates of fee imposed on the valuations 
so arrived at and in cases that are not capable of valuation should be 
examined with reference to certain principles laid down and that the rates 
themselves should be revised. 

It may now be added that, at least on the general principles of assess¬ 
ment and the procedure and methods of realising courLfees, uniformity is 
desirable among the various provinces. In their letter No. F 301-23, dated 
4th June 1923, to the Local Governments, the Government of India were 
inclined to take this view, and all the local Governments were in agree¬ 
ment with them, except the Government of the United Provinces who, 
while agreeing to central legislation on the subject of the principles of 
assessment, recommended, in the first instance, the exclusion of section 7 
(v) of the Act relating to the valuation of lands, and finally of the whole 
of section 7, which they thought was intimately connected with the rates 
in the schedules. In the amending Bill before the Central Legislature 
introduced by the Government of India, section 7 (v) and the schedules are 
left untouched, while various amendments are sought to be made in the 
other principles of assessment and procedure, included in the body of the 
Act. 

Even as regards the rates, it is permissible to deprecate absence of 
uniformity, not only in the interests of the certainty of the law and the 
mutual assistance rendered by the decisions of the various High Courts, 
but for the purpose of safeguarding provincial revenues, which, in the case 
of suits relating to properties situated in different provinces, may become 
diverted to the province which may happen to levy the lower court-fee. 
And any attempt at uniformity that is made should certainly include the 
Chartered High Courts, also. Under section 131 (1) of the Government of 
India Act, the Central Legislature has power to undertake such legislation 
as regards them. 

Before leaving this part of the subject, reference may be made to a 
further suggestion that has been put forward, namely, that the law be 
amended so as to make it competent for the courts to levy any deficiency 
in the court-fee paid that may come to their knowledge even after the dis¬ 
posal of a suit or proceedings, provided that a certain period, which may 
be prescribed as six months, has not elapsed. At present, all the provisions 

enabling the courts to collect additional fees payable under the Act, such 

as sections 10, 12 and 28, apply to pending cases and not to decided cases. 
The absence of provision for recovery in decided cases appears to be 
a defect in the law which should be rectified. The method of collection of the 
deficient fees might be through the passing of a decree in favour oi the 

Government for the sum due, to be realised in the same way as court-lees 

in pauper suits, as a first charge on the subject-matter of the suit. 

If the above suggestions are approved, it would seein desirable that 
the Bill now pending before the Legislative Assembly should either be re¬ 
ferred back to the Select Committee or that a fresh committee be appointed 
to prepare a more comprehensive Bill for the complete revision of both the 
Act and the Schedules to the same. 

Mtscellonso'is suggestions. 

Another suggestion which has been made is that there should be a 
periodical audit of receipts from court-fees with a view to ensure that the 
fees are not allowed to be evaded and, what is equally important, that 
stamps once used have been duly cancelled so that they cannot be 
used again. In various provinces there are circulars in existence requiring 
periodical inspection of record rooms for the purpose of examining whether 
the rules for the cancellation of court-fee stamps are properly carried out 
or not. For instance, in the Stamp Manual of the Central Provinces, it 
is found that district officers are required by the rules under the Court- 
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fees Act “to inspect the district record rooms periodically and satisfy 
themselves that the rules for the cancellation of court-fee stamps are pro¬ 
perly carried out. In the course of these inspections, any failures to 
observe the provisions of the stamp law with regard to the stamping of 
applications, etc., should be noticed and brought home to the responsible 
officials.” In Bengal, certain orders passed in the years 1876 and 1880 
appear to be still in force and are to the following effect: — 

(i) Government having directed the Inspector-General and Inspectors 
of Registration to examine record rooms of the various courts in the 
mufassal in order to see how far the rules and instructions on the subject 
of the printing, custody and sale of stamps are carried out, every assistance 
should be afforded by judicial officers to such officers in the discharge of 
their duties.* 

(ii) Government having ordered that on the discovery of any irregula¬ 
rities in respect of printing or otherwise defacing court-fee stamps, the 
inspecting registration officer shall at once bring the matter to the notice 
of the presiding officer of the court, such latter officer should enquire into 
the matter at once and thus trace the person who is responsible for the 
omission pointed out by the inspecting officer, t 

The Allahabad and Patna High Courts have a special officer called 
the Stamp Reporter whose duty it is to see that proper court-fees have 
been paid not only in the High Court, but also in the courts below in all 
cases. It seems to be his duty to examine the files of the subordinate 
courts in the cases that come up to the High Court and to report any 
deficiency discovered. The court then takes steps to recover the defic'ency, 
either by refusing to hear the appeal, when the appellant is at fault, or, 
by refusing to allow execution when the respondent is at fault, till the 
deficiency is made good. The power of the court to do this does not appear 
to have been challenged so far as is known, but it might he well that any 
room for doubt on the point should he removed by suitable amendments 
to sections 12 and 28 of the Court-fees Act. 

In some provinces, however, for instance, Madras, such supervision as 
exists over the proper administration of the Court-fee Law is exercised over 
the subordinate courts in a district only by the District Judge, who at 
the time of the inspection of the subordinate courts under him is expected 
to examine the registers kept in the court. So far as the district courts 
and courts in the Presidency towns are concerned, there appears to ex-'st 
no corresponding arrangement. In the very nature of things, the inspection 
by District Judges, being made more in the interests of proper adminis¬ 
tration of justice than in the interests of the revenues of the State, cannot 
he regarded as a substitute for a regular audit of the receipts from court- 
fees. In most courts, judicial officers are too hard-worked themselves person¬ 
ally to attend to the proper payment of court-fees or the punching of 
court-fee labels by the ministerial officers placed under their control. In the 
Madras Presidency it seems to be the case in several courts that cancella¬ 
tion of court-fee labels takes place onlv just before the records are sorted for 
the purpose of being despatched to the district courts for safe custody or 
on the eve of an impending inspection by the District Judge. There can 
be no doubt that a periodical audit would he useful in bringing to light 
irregularities in the administration of the Court-fee Law and leakages that 
exist. 

Such an audit when it is undertaken should include not only the ad¬ 
ministration of the Court-fees Act but also the administration of the Indian 
Stamp Act. As regards the latter, section 73 of the Indian Stamp Act 
already provides : 

“Every public officer having in his custody any registers, books, 
records, papers, documents or proceedings, the inspection whereof may tend 
to secure any duty, or to prove or lead to the discovery of any fraud or 
omission in relation to any duty, shall at all reasonable times permit any 
person authorized in writing hv the Collector to inspect for such purpose 
the registers, books, papers, documents and proceedings and take such 
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notes and extracts as he may deem necessary, without fee or charge.” 
But this provision does not appear to have been very much used in the 
past. In his evidence, Sir T. Desika Achariyar hinted that some courts 
deliberately connived at evasions of stamp duty and penalty which they 
regarded as being unduly harsh and that it is common practice for courts 
to be lenient in the admlss : on of unstamned or insufficiently stamped 
documents. In circumstances like this it would seem not unlikely that a 
thorough enquiry hy an officer who had an adequate training both in the 
law of stamps and court-fees and in accounts procedure might yie'd very 
material results. Tt is true that it is stated that in Bombay an audit 
was made, but did not reveal any serious loss, but information is lacking 
as to the details, and in anv case the conditions are not the same in all 
the provinces. As a preliminary, however, an audit might he made in 
one or two districts in each province in the first instance and on the results 
of such an audit a decision might l>o arrived at as to whether a general 
audit should he instituted or not. 

The Court-fees Act deals with three distinct subjects— 

(11 Fees payahlo in courts. 

(2) Miscellaneous fees payable in public offices. 

(3) Duties payable on probates and letters or certificates of adminis¬ 

tration and on succession certificates. 
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Whatever the reason for clubbing the*© three together in the year 
1870. such reasons no longer exist, now. Tn particular, there are obv : ous 
advantages in keening the t-Vrd class of fees, namely, those der ; ved from 
probates and letters or certificates of administration and succession cert’fi- 
cat.es. distinct from the other two. They are in realty duties on succession 
and t.ho fact that tliev are pavahte in the form of court-fees should not 
he allowed to ohseure their real character. They are in no sense payments 
for services rendered, and that is the reason why they have not been 
discussed in this monograph. 

As regards fees nava.hle to revenue and other officers there may be 
some difficulty in bringing them under the Stamp Act. because they are 
essentially different from the taxes 'evicrl under the latter Act, in that 
thev are in the nature of payment for services sought for. But thev are 
out of nlace in a niece of legislation which ought to be intended purely 
to regulate fees leviahle in courts of law. 


The following are instances of non-judicial fees leviahle under the 
Court-fees Act: — 


(1) Fees payable on certain applications coming under Article 1 

of Schedule IT—- 

(a) an application to an officer of the Customs or Excise Department 

(e.g.. a hill of entry): 

(b) an application to an officer of land revenue bv a person holding 

temnnrsrilv-settled lands: 

(c) an application to a Municipal Commissioner for conservancy 

or improvement; 

(d) an application to any Collector or Revenue officer in his executive 

capacity; 

(e) an annlication to any Ch'ef Commissioner or other chief con¬ 

trolling revenue or executive authority, or officer charged with 
the executive administration of a division; 

(2) a mukhtaranama or vakalatnama falling under Article 10 of 

Schedule TI presented to an officer other than a court; 

(3) a memorandum of appeal under Article 11 of Schedule II to an 

executive officer or chief controlling revenue or executive autho¬ 
rity. or a Ch ; ef Commissioner or other chief controlling exe¬ 
cutive or revenue authority. 
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render certain documents named in it chargeable with any fees, and (2) 
those falling under notifications issued under section 85 of the Act, redu¬ 
cing or remitting fees payable on various kinds of documents. The docu¬ 
ments exempted under section 19 include, inter alia — 

(a) application or petition to a Settlement Officer or to , a Board of 

Revenue or a Commissioner of Revenue relating to matters 
connected with the assessment of land, if presented previous to 
the final confirmation of such settlement; 

(b) application relating to the supply for irrigation of water belonging 

to Government; 

(c) application made to a revenue officer for leave to extend cultiva¬ 

tion or to relinquish land in a temporarily-settled area; 

(d) application for permission to cut timber in Government forests 

or otherwise relating to such forests; 

(e) application for the payment of money due by the Government 

to the applicant; 

(f) applications for compensation under any law for the time being 

in force relating to the acquisition of property for public pur¬ 
poses. 

Examples of fees reduced or remitted by notifications issued under 
section 35 of the Act are fees on— 

Copies of village settlement records furnished to land-holders and 
cultivators during the currency or at the termination of settle¬ 
ment operations, 

Applications which contain merely requests that a petition may be 
forwarded to the Government of India, 

Applications for payment of deposits where the deposit is less than 
Rs. 25, 

Applications for loans under the Land Improvement Loans Act or 
the Agriculturists Loans Act, 

Applications for the return of impounded documents. 

Applications for the return of documents, 

Applications for the grant of licenses for the vend of stamps, 

Applications for the repayment of fines, 

Plaints in various kinds of summary suits in Revenue courts or 
before Reveuue officers, 

Applications in suits under the Madras Hereditary Village Officers 
Act, 

Copies of judgments, decrees or orders passed in them. 

Applications mado by toddy drawers and shopkeepers for the grant 
of licenses permitting them or their servants to draw toddy, 

and so on. 

Section 19 of the Act contains 22 exemptions and the latest notification 
issued by the Madras Government under section 35 of the Act [G.O. No. 1368, 

Law (General), dated the 10th September 1921,] contains about 40 exemp¬ 
tions. Similar notifications under section 35 exist in other provinces. Except 
bills of entry, there seem to exist very few applications presented to non¬ 
judicial officers which now require to be stamped. The applications which 
still require to be stamped are likely to be so few that it may be regarded 
as inexpedient to legislate separately for the levy of fees on them, but it is 
certainly possible at least to relegate them to a different schedule from 
those relating to pure judicial fees. 

And as for bills of entry, the fees payable in respect of them are Same pertain 
properly speaking payments made in respect of services rendered in con- to Central 
nection with Central and not Provincial subjects and this is another reason departments, 
for their removal from the general schedules, 

JJ-25 
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A further matter for consideration in relation to these fees is that 
in many cases the othor taxation imposed in relation to the subjects to 
which they pertain has of late years been largely increased. Having regard 
to this point; to tho fact that some of them result in a payment to the 
Provinces for services rendered by Imperial officers; and to the volumo 
of the existing exemptions, it would seem to bo a matter for consideration 
whether they might not altogether he abolished. If they are retained, it is 
suggested that this should he done only in eases in which tho application to 
which the fee is attached results in setting on foot an enquiry of a judicial 
nature. It is doubtful, however, if the number of application of this class 
would make it worth while. 

It seems desirable to refer to one more point, namely, the levy of 
various kinds of judicial fees otherwise) than in stamps. Section 30 of 
the Court-fees Act says that nothing contained in chapters 2 and 5 of 
this Act applies to the fees which any officer of the High Court is allowed 
to receive in addition to a fixed salary. The Calcutta High Court Retrench¬ 
ment Committee, 1923, have referred in paragraph 71 of their report 
to various kinds of fees paid to officers of the High Court on the Original 
Side for work done out of office hours thus— 


“Registrar—(a) For acting as Examiner in Attorneyship Examina¬ 
tion, about Ils. 400 twice a year. 

(b) For acting as Commissioner of Partition in suits valued under 
Rs. 10,000, Rs. 160 for each commission. These vary in num¬ 
ber; but average about 2 or 3 a year. 

(e) For attesting administration bonds of purdali ladies outside the 
Court promises. Re. 1 each. From tho counterfoil receipt book 
it appears there have been 118 in the last eight and a half 
years, or an average of 14 per annum. 

Deputy Registrar, Assistant Referee, Secretary to the Chief Justice 
and Assistant Registrar—For taking affidavits of purdah lad ; es 
and others unablo to attend Court. These fees are placed in 
a common fund and periodically divided between the officers 
participating. In 1922 theso fees amounted to Rs. 4.240 and 
wore divided between nine officers, each getting Rs. 471. 

Interpreters—(a) For explaining affidavits and petitions out of court 
hours and outside, the court premises, Rs. 8 for every 20 folios. 
Tn respect of this each interpreter earned Rs. 261 in the year 
1921-22. 

(b) The Chief Interpreter—For explaining and affirming affidavits in 
jail, Rs. 16, very occasionally. 


In addition, officers sometimes got commissions of partition and com. 
missions to take evidence. These are, however, rare nowadays”. 

The Committee recommended that the emoluments to Government officers 
from sources of this kind should be scrutinised from time to time and 
that care should be taken that employment of this kind was not allowed 
to lie sufficiently onerous to interfere with the regular work of the officials 
concerned. 


Under section 81 of the Presidency Towns Insolvency Act, the Official 
Assignee is entitled to receive for his remuneration the commission fixed 
by the rules made by tho court. The remuneration naturally varies from 
year to year. In Calcutta the figures earned by the Official Assignee during 
the years 1918 to 1922 were as follows: — 

p’s. 


1918 38,794 

1919 38,650 

1920 51,970 

1921 50,200 

1922 97,600 


In 1922 the emoluments of the officer exceeded those of any public servant 
in Bengal except the Governor. The Calcutta High Court Retrenchment 
Committee rocommended that the office of the Official Assignee should be 
reorganised, that a permanent salary should be fixed for him and his esta¬ 
blishment, that the balance of his earnings should go to tho public exchequer, 
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Mid that, it at any time any considerable excess of profits over expenditure 
accrued, an enquiry should be held as to whether the fees laid down in 
the Insolvency Rules should not he reduced and the bonefit given to the 
litigants. The Judicial Retrenchment Committee of Madras, 1923, also 
suggested that the office of the Official Assignee and the funds out of which 
he and his establishment are paid should be placed on a more satisfactory 
footing than at present. The Committee suggested that the Official Assignee 
should bo paid a permanent monthly salary, that the commission levied 
by him should be credited to the Government, and that the unclaimed 
dividends in his hands should also he credited to the Government. They 
also recommended that an officer with a fixed monthly salary should be 
appointed to conduct the sales held by the Official Assignee. 

The Calcutta High Court Retrenchment Committee recommended that _ t) _ the 
the office of. Sheriff should not he a source of profit to the incumbent, that Sheriff: 
his receipts and expenditure should be subject to a proper audit, and that 
all receipts in excess of expenditure, other than a nominal fee payablo to 
the Sheriff himself to mark the historical character- of his office, should 
be credited to the Government. The Madras Judicial Retrenchment Com¬ 
mittee also recommended that the post of Sheriff should be an honorary 
one and that the entire proceeds of process fees, commission, etc., levied 
by him should be credited to the Government. Both Committees recommend¬ 
ed that the establishment should be transferred to the High Court. It is 
understood that this recommendation of the Madras Judicial Retrenchment 
Committee has been accepted bv the Local Government and that the office 
of the Sheriff there has been made honorary. 

There may be similar eases of levy of foes in cash in other provinces 
also. Payment of public officers by means of fees is to be deprecated whero- 
ever the services for which the fees are paid and the collections from the 
fees themselves justify the appointment of a full time officer who can he 
remunerated by payment of a fixed salary. 


DRAFT SCHEDULE OF VALUATIONS. 

Nature of suit or Method of valuation, 

proceeding. 

Suit for money. According to the amount claimed. 

Suit for movable property other According to such value at the date 
than money where the subject of presenting the plaint, 
matter has a market value. 

Suit for possession of immovable According to the market value there- 
. property. of. 

Suit under section 9 of the Sped- Half the fee on a regular suit for 
fie Relief Act, 1877. possession. 

Suit to enforce a right of pre-emp- According to the market value of the 
tion, whether the right is founded property in respect of which the 
on law or usage or on special con- right is claimed, 
tract. 

Suit by a person against whom any 
of the following orders has been 
made, to establish the right which 
he claims to the property com¬ 
prised in the order:-- 

(a) order made on a claim or Hall the value of tho property or 

objection to the attachment interest in the property claimed or 
of property in execution of a of the amount for which the attach- 
deere. mout was made, whichever is less. 

(b) order passed in proceedings Half the value of the properly or 
relating to resistance or interest therein claimed, 
obstruction to possession and 

to dispossession. 

Suit to set aside an attachment or Same as above, 
for a declaration that a certain 
property or interest in property is 
not liable to be attached, or vice 
versa. 



Nature of suit or 
proceeding. 

Suit to set aside any of the following 
sales, whether possession is prayed 
for or not. 

(a) Sale in execution of a decree 
of a eivil court. 

(b) Sale in pursuance of a decree 
or order of a Collector or 
other officer of Revenue. 

(e) Sale for arrears of revenue or 
rent. 

Suit to restrain waste. 


Suit for administration or account 
or for dissolution of partnership. 


Suit to rescind, cancel or set aside 
an instrument or decree on the 
ground of fraud or mistake or to 
declare that an instrument is 
forged, if the right or interest 
created, transferred or extinguish¬ 
ed by the instrument or decree is 
capable of a money value. 

Suit for specific performance 
—of a contract of sale or mortgage. 
-—of a contract of lease. 


—of a contract of perpetual lease. 


—of a contract of service. 


—of an award. 

Suit to obtain a declaration that an 
alleged adoptiou is invalid or never • 
in fact took place, or that an adop¬ 
tion is valid. 


Method of valuation. 

Mali the value of the property which 
was the subject matter of sale. 


One-fourth of the value of the pro¬ 
perty in respect of which the re¬ 
lief is claimed. 

According to the estimated value of 
the plaintiff’s share. 

Provided that, if the amount found 
due to the plaintiff is in excess of 
the amount on which court-fco has 
been paid, no decree shall be passed 
for such excess unless tlio deficit 
court fee is first paid. 

Provided also that, in the case of 
suits lor dissolution of partnership, 
there shall he paid a minimum 
court fee of Rs. 20 in a District 
Alunsif’s Court and Rs. 300 in a 
Sub-Court or District Court. 

Provided also that, where the amount 
found due to the plaintiff exceeds 
the limit of the pecuniary jurisdic¬ 
tion of the court in which the suit 
has been instituted, the amount 
decreed shall not exceed such limit. 

Half of such money value. 


According to the amount of the con¬ 
sideration. 

According to the aggregate amount 
of the fine or premium, if any, and 
of the rent agreed to be paid 
during the first year of the term. 

According to the aggregate amount 
of the fine or premium, if any, and 
of ten times the average annual 
rent for the first thirty years. 

According to the amount of remunera¬ 
tion, or where the remuneration 
consists of a periodical payment, 
the average annual amount of re¬ 
muneration. 

According to the amount or value of 
the property in dispute. 

According to the net value of 'the 
property to which a right is claim¬ 
ed in the suit by virtue of the 
adoption. 
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Xature of suit or 
proceeding. 

Suit to establish a right to or for 
possession of a hereditary office. 

Suit by a reversioner during the life¬ 
time of a Hindu or Muhammadan 
female to declare an alienation 
made by her void except for her 
lifo-time or until her remarriage. 

Suit by a Hindu under tho Mitak- 
shara law to set aside an alienation 
of ancestral or family property by 
a father of a manager. 

Suit to establish a right to share in 
joint- property or joint family pro¬ 
perty, and suit for partition of joint 
property or joint family property. 

Suit to enforce a right to an 
annuity or other sum payable 
periodically. 

Suit to enforce a right to mainte¬ 
nance. 

Suit for resumption or assessment of 
rent-free land. 

Suit for possession hy a mortgagee. 


In the following suits between land¬ 
lord and tenant: 

(a) for the delivery by a tenant 
of the counterpart of a 
lease, 


(b) to enhance tho rent of a 
tenant having a right of 
occupancy, 


(c) for the delivery by a land¬ 

lord of a lease, 

(d) for the recovery of immovable 
property from a tenant, in¬ 
cluding a tenant holding 
over after the determina¬ 
tion of a tenancy, 

(e) to contest a notice of eject¬ 
ment, 

(f) to recover the occupancy of 
immovable property from 
which a tenant has been 
illegally ejected by the land¬ 
lord, and 

<g) for abatement of rent. 

Suit by or on behalf of a local 
authority for possession of any 
public street or road, or any part 
thereof from possession of which it 
has been ousted. 


.Method of valuation. 

Jf the office is remunerated, ten 
times the amount of remuneration 
for the proceeding year. 

Half the value of the property 
alienated. 


Tho value of the plaintiff's share of 
the properly alienated. 


The value of the share sought to be 
enforced or divided. 


Ten times the amount claimed to be 
payable for one year. 

The amount claimed to be payable 
for one year. 

Ten times the annual net profits. 

Tho amount of the mortgage for 
which such possession is granted 
under the mortgage, or the value 
of the property of which possession 
is sought, whichever is less. 


According to tho amount of the rent 
of the immovable property to which 
the suit refers payable for the 
year prior to the date of present¬ 
ing the plaint. 

Provided that, if in a suit of the class 
referred to iii (d) the plaintiff’s 
title is denied, und is made an 
issue in the suit, an additional 
court-fee shall be levied so as to 
make the fee equal to that payable 
on a suit for possession. 


The market value, subject to a mini¬ 
mum of Rs. 100. 
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Nature of suit or 
proceeding. 

Suit for redemption, foreclosure or 
sale. 

Suit to declare that an easement 
exists or does not exist, with or 
without consequential reliefs. 

Suit to establish or deny status as 
karna van of a Malabar tarwad. 

Suit to establish or deny the trustee¬ 
ship of a temple or the right to 
manage any other public religious 
or charitable trusts and scheme 
suits. 

Inter-pleader suit. 

Suit for compulsory registration of 
a document. 

Suit for restitution of conjugal 
rights or for the recovery of a 
child. 

Suit relating to— 

(1) membership of or excommuni¬ 

cation from caste, 

(2) a procession in a public 
street, 

(3) honours and dignities in 
temples, etc., and precedence 
in their distribution, 

'4) rituals and ceremonials, e.g., 
right of a worshipper to 
repeat particular mantrams 
or to recite praheindams in 
a temple. 

Suit for which no court fee is pres¬ 
cribed elsewhere in the schedule. 


Method of valuation. 

The amount due under the mortgage 
at the time of the suit. 

The difference between the values of 
the dominant heritage with the 
easement and without the easement. 

A quarter of the value of the pro¬ 
perties of the tarwad. 

A quarter of the value of the pro¬ 
perties relating to the trust, inclu¬ 
sive of any amount which may be 
claimed to bo, payable to the trust 
on taking accounts. 

Half the value of the proporty in 
d ispute. 

A quarter of the value of a suit for 
specific performance. 

Rs. 25 if in District Munsif’s Court 
and Rs. 250 if in a Sub-Court or 
District Court. 

The foe payable should not bo less 
than Rs. 100 in a District Munsif’s 
Court and Rs. 500 in a Sub-Judge’s 
or a District Judge's Court. In 
cases in which the nature of the 
suit is not obvious from the plaint 
the Court should have power at 
tlie time of issues to levy any addi¬ 
tional foe which might be required 
to make up this amount. 


Rs. 15 in a District Munsif’s and 
Rs. 250 in a Sub-Court or District 
Court. 



APPENDIX XII 

Chapter XII—Probate Duties. 

A Note by the Legal Adviser to the Committee on duties on 

inheritance. 

HISTORY OF DEATH DUTIES. 

1. The history* of death duties goes back to a remote antiquity. Deatli 

duties in the nature of a transfer or 
In early times. mutation duty of 10 per cent existed 

in Egypt as far back as the second 
century 1!.C. t and may even have been in existence some cen¬ 
turies earlier. In the concluding years of the Roman Republic, 
as a result of the expenditure caused by various military ex¬ 
peditions, a law was promulgated in Rome whereby every beneficiary 
under a will was required to give a portion of liis benefit to the treasury .% 
This law appears to have been temporary, and the definite commencement 
of the Roman system of death duties occurred in the year 6 A.D., when 
the Emperor Augustus introduced the well-known ricettima hereditatvm et 
Icgatoriim , which consisted of a five per cent tax on the acquisitions derived 
by inheritance or will of every Roman citizen except those passing to 
very near relatives. With the widening of Roman citizenship, this tax 
was extended until it came in the third century A.D. (Edict of Caracalla 
2112 A.D.) to embrace all free men, including foreigners and provincials. 
In fact it has been alleged that the Edict of Oaracalla was itself promul¬ 
gated with the express object of subjecting all the provincial subjects of 
the Roman Empire to this tax. The vicesima hereditatvm underwent 
several changes prior to its abolition which, according to some historians, 
took place in the sixth century, though, according to others, it was abolished 
by Constantino the Great. By that time Feudalism hud come into being, 
and the casualties of the Feudal law were really taxes upon the transfer¬ 
ence of land, whether from the dead or from the living. 

Accordingly, Freeman refers to the Anglo-Saxon hcriots and the feudal 
reliefs existing in England as the equivalent of the modern succession duty. 
As regards movablo properties, the history of their taxation on the death 
of their owner is connected with the jurisdiction exercised in England by 
the ecclesiastical authorities, and began as a render in kind made by 
a parishioner as an oblation to his parish church with a view to expiate 
and make amends for his neglect of personal tithes and other ecclesiastical 
duties. This reminds one of the ‘back-tax’ theory of inheritance taxation. 
The render in kind subsequently became a money payment and lost its 
voluntary character. In course of time, it became, under the name of ‘the 
mortuary’, the subject of much extortion, against which legislation had to 
intervene to give relief. 

2. Up to the second half of the last century, ecclesiastical courts 

were the authority competent to issue 
The development of the English grants of representation to deceased 
duties. persons to enable their personal estate 

to he dealt with, and levied, on the 
issue of grants of administration or probate, certain fees which, in tho 
reign of Henry VII, were also fixed by legislation. In 1694, this duty was 
made payable to tho public exchequer in tho form of stamps, though it 
continued to be administered by the ecclesiastical courts, and in 1857, the 
testamentary jurisdiction of the ecclesiastical courts was itself transferred 
to the probate court. 


*Tliis history has been prepared mainly from facts contained in Soward 
and Willan’s ‘Taxation of Capital’, 
t Soward and Willan, page 15, 

| Ibid, page 16. 
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The stamp duty of 1694 lias since developed into the modern death 
duties. In 1780 a legacy duty was first imposed by Lord North, and 
a similar duty was afterwards the subject of legislation by Pitt in 
1796. These Acts applied only to free personal property, and though Pitt 
attempted in 1796 to introduce similar legislation as regards land, his 
attempt failed. It was only in 1853 that Gladstone was able to introduce 
a succession duty which applied to all real and leasehold property and to 
settled movable property. It is unnecessary to trace the further history 
of the death duties in England. In 1894, exactly 200 years after the 
Stamp Act of 1694, a Finance Act was passed which did away with many 
of the anomalies and complexities of the previous law and introduced the 
estate duty. In the meantime death duties had been imposed in France, 
Italy, Germany, the Netherlands and Switzerland. 

3. Coming nearer East, it has been pointed out that there was in the 

twelfth century a law in China which 
Similar duties in the East. required the stamping of wills with a 

seal for which a tax was payable, and 
something similar seems to continue to the present day, the latest decree 
traceablo being one Lsucd in 1907 to the effect that every testament should 
hear a stamp—an ordinance which is said to have been bv no means 
universally enforced. Heath duties on a much more complete scale became 
operative in Japan in the year 1905. 

4. In India, the majority of such duties as were levied appear to have 

been taken in somewhat indirect way. 
Analogous taxes in ancient India. F'or instance, the rulers claimed as 

escheat the properties of persons 
dying without heirs, while they also made levies on the capital both of the 
living and of the dead. Mann says: “A fiftieth part of eattlo and gold 
is to he taken by the king, the eighth part of grain or the sixth or 
twelfth”—Chapter VII, p. 130. In Chapter II of Book V of his 
‘Arthasastra’, Kautilyu says: “Wealthy persons may be requested to 
give as much of their gold as they can .... Spies, under tho guise 
of sources, shall carry away the money of a dead man”. 

Ill this connection, reference may also ho made to the custom of Indian 
rulers to levy luiznrana on appointment to office or on succession to revenue- 
free grants, and occasionally in emergencies on succession to assessed 
estates when they wero held under grants from the sovereign. 

In later years, the Moghul Emperors appear to havo made claims 
to inherit the estates of their subjects. Of these, Moreland says in Iris 
book, ‘From Akbar to Aurangzeb’: “The accounts of European visitors 
disclosed certain variations, some asserting that tho claim was universal, 
others limiting it to the estates of the official nobility, and others extending 
it to the wealthier merchants; hut legal exactitude is not to bo expected 
from such sources, and if we consider these statements in tho light of 
incidents recorded in other authorities, the most probable conclusion is that 
tho rule was not absolutely rigid. Tho Emperor certainly claimed tho estates 
of his nobles, and occasionally we hear of the claim being extended to 
estates of merchants; probably the practical questions which arose in any 
caso were the valuo of tho particular estate and tho amount of bribes 
offered to avert confiscation. This view is in accordance with a letter 
written by Aurangzeb to Shahjahan, a portion of which was preserved by 
Bernier. ‘Wo havo been accustomed,’ wrote Aurangzeb, ‘ns soon as an 
Omrah (noble) or a rich merchant lias ceased to breathe, nay sometimes 
before the vital spark has fled, to place seals on his coffers, to imprison 
and beat the servants or officers of his household, until they made a full 
disclosure of the whole property, even of the most inconsiderable jewel. 
This practice is advantageous, no doubt; but can we deny its injustice and 
cruelty?’. The income derived by tho Imperial treasury from this source 
cannot be stated precisely, but it must havo been substantial”.* Tho 
Royal claim to the estates of tho deceased persons appears to have been 
abandoned by an agreement of 1624 so far as English people were concerned. 

The above quotation derives support from the Turkish practice as des¬ 
cribed in Wilson’s Anglo-Mnhammadan Law, 5th edition, page 227. “On the 


* Moreland, ‘From Akbar to Aurangzeb.’ page 277. 
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death of tho head of a family, it is the duty of the judge, as public 
curator, to place seals on the house of the deceased. If the heirs choose 
to come to an arrangement among themselves, they obtain the removal of 
the seals by capitulation, that is, in consideration of a payment arbitrarily 
fixed at 5, 8, or 10 per cent of the value of tho inheritance; but if they 
choose to insist on a partition by judicial authority, the Registrar of the 
Court draws up an inventory of the property of the deceased and also a 
list of the heirs, and an officer of the Court specially charged with this 
function indicates, with the law in his hands, the Sharers and Residuaries 
and determines the share of each . . . . It is added that the officers 
of the Fisc ( Bait ul Mai) often add their seals to those of the judge, on 
the pretext of not knowing whether there are any legal heirs, and make the 
parties pay dearly for removal of the attachment. Tableau General Vol. 
Ill, p. 116”. Fdsewhero Wilson refers to the practice in some Muhammadan 
countries of the Government confiscating the entire savings of a deceased 
official.* 

Dr. Maclean in his “Standing Information regarding the administra¬ 
tion of the Madras Pres ; dency” (page 84) states that a succession duty 
oqual to 25 per cent on the valuo of the estates was levied in Kerala in 
the ninth century on Muhammadan subjects being landholders, and the 
old Dutch records preserved in Madras contain references to a similar 

tax levied by tho rulers in Malabar in the 16th century. The following 

is an extract: — 

“With regard to other cases, which have reference to old customs and 
privileges of the king, e.g., the small revenue of their bazaar outside 

the town, the administration of their pagoda or temple, the part of the 

inheritance, which after doath goes to the king, no hearing should be 
given to the Canarins, but the cases should be thrown out at once, as 
concerning matters in which they cannot hope for interference or assistance, 
and if we do not givo in to them in cases of this nature, then the king 
will not take it amiss if we trouble ourselves with their other complaints. 
The reason why the k ; ng took it so to heart in the year 1770. when we 
meant to take away from him his jurisdiction over the Canarins, was 
that ho feared that, if he consented to this, ho would have to forego his 
profits both front their successions and their bazaar.” 

5. With the growth of democratic institutions death duties have extended 

from one country to another, and to- 

Such duties are almost universal, day an inheritance tax is found in 

some form in nearly every civilized 
country in the world. It will bo seen later that, while in British India 
there is a probate duty applicable to a large part of the community, in 
some of the Indian States there is in force a regular inheritance tax 
applicable to all classes. 

THE INSTITUTION OF INHERITANCE. 

6. Before examining the theories upon which the existing duties are based 

or further developments (Of them pro- 

A creature of the Law. posed, it seems desirable to point out 

that these theory's themselves represent 
a reaction. In a natural state of society, those hold property that can hold 
it, and the passing of it on to selected heirs is a purely artificial creature of 
the law and dependent entirely on the State for its enforcement. As 
Salmond sav.s in his ‘Jur sDrudence’ : “The power of the dead hand is so 
familiar a feature in our law that we accept it as a matter of course and 
have some difficulty in realising what a very curious phenomenon it really 
is.”+ The ouotations given above will be sufficient to show how. even in 
historical times, private rights of inheritance have not been regarded as so 
sacrosanct as they are regarded at the present day. 

7. With the growth of democracy and a desire to get rid of existing in¬ 

equalities of wealth, of income and of 
The State’s rights to limit it— opportunities, the question of the 

Bentham’s proposals. State’s right to limit inheritances has 

during the last century and a half, 


* Wilson, Anglo-Muhammadan Law, 5th edition, page 60, 
t Salmond, Jurisprudence, 7th edition, page 479. 
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been again and again raised by economists and social reformers. In his Essay 
on Supply without Burden, or Escheat vice Taxation, Bentham stated the 
earliest argument for the inheritance tax. He recommended the abolition 
of intestate succession except in the ease of immediate re'atives, and the 
limitation of the power of bequest of testators without direct heirs. In 
his Theory of Legislation (Principles of the Civil Code, Chapters 21 rind 
22) he proposed to limit the right of intestate succession to (1) spouse and 
direct descendants, (2) parents and (3) their descendants. Subject 
generally to the institution of a legitim he was in favour of allowing testa¬ 
tion up to a half of the testator’s properties. Such an extension of the 
principle of escheat, Bentham held, was not a tax, and in this featuro of 
‘unburthensomeness’, according to him, lay its chief advantage. If a man 
is led to look upon the whole of what has been left by a person to whom 
he stands in the position of an heir as his, ho feels a hardship when he is 
called upon to pay a part of it as tax. But if, under the law regulating 
successions, ho knows that nothing or only a small share is due to him, ho 
would suffer no hardship. “For hardship depends on disappointment; dis¬ 
appointment on expectation, and if the law of succession leaves him nothing, 
he will not expect anything.” 

8. Mill accepted Bentham’s reasoning, but developed it. He advocated 

testamentary freedom Bubject to two 

Mill’s development of them. limitations* * * § , viz.: first that, if there 

are descendants, who being unable to 
provide for themselves, would become burthensome to the State, the 
equivalent of whatever the State would accord to them should 
be received from the property for their benefit, and, secondly, 
that no person should be pormitted to acquire by inheritance more 
than the amount of a moderate independence. In case of intes¬ 
tacy, he advocated that the vholo property should' escheat to the 
State, which should bo bound to make “a just and reasonable provision 
for descendants”. Though, on principle, he was against a graduated pro¬ 
perty tax on the ground that it would really be a tax on industry and 
economy, ho thought that “it was for the public good to place under 
limitation fortunes which were unearned, to restrain the accumulation of 
large fortunes in the hands of those who have not earned them by exer¬ 
tion ”.t This distinction betweeu earned and unearned fortunes is else¬ 
where stated by him in these terms:—“Private property in every defence 
made of it is supposed to mean the guarantee to individuals of the fruits 
of their own labour and abstinence. The guarantee to them of the fruits 
of the labour and abstinence of others transmitted to them without any 
merit .or exertion of their own is not of the essence of the institution”!. 

9. The teachings of Bentham and Mill created great interest, not 

only in the United Kingdom, but on 
Subsequent further developments. the continent of Europe, where several 

thinkers began to demand drastic 
limitations of the unconditional right of succession. One of these, Bluntschli, 
originated the tneory of State co-heirship or co-partnership in the property 
left by a deceased person, and his recommendations are thus described 
by the authors of the ‘Taxation of Capital’: — 

“So far as the share of a child was concerned, Bluntschli did not 
propose to touch it for the public benefit unlass it exceeded £5.000, but of 
any excess above £5,000, the town,, he suggested, should receive 10 per 
cent; and directly such share exceeded £25,000, the State was to be 
entitled, in the excess above that amount, to a child’s share. The scale 
then gradually developed, regressively as regarded the initial step in what 
may well be termed the taxable capital, and progressively as regarded 
the rate, culminating, in cases where the deceased left no relatives near 
enough to be descended from great-grandparents, in the estate passing in 
its entirety to the town up to a value of £2,500 and to the State so far 
as it exceeded this sum.”§ 

* Mill’s Political Economy, Book Y, Chapter IX, section 1. 

t Do. Book V, Chapter II, section 3. 

t Do. Book II, Chapter I, section 3, 

§ Soward and IVillan, page 391, 
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10. It is unnecessary to refer to the many subsequent writers who 

have touched on the subject; the theory 
Itignaiio’s scheme. received its full development at Uie 

hands of the Italian Professor Rignano, 
in his Un Socialismo in Aecordo coila Dottrinu Economiea Liberate 
published in 1920. His principle was this:—“The right of free bequest 
should be complete as regards property acumulated by saving and personal 
exertion, it should be considerably restricted as regards property received 
by inheritance, and it should be progressively restricted until it is com¬ 
pletely annulled as regards property wn.eh lias been transmitted a certain 
number of times from the dead to the living.”* In other words, his proposal 
was to establish an inheritance tax whicn should bo progressive in time. 
The illustration given by him is as follows: —Suppose the inheritance tax 
on a first transmission of the inheritance is 1/3, on a second transmission 
2/3 and on a third transmission, the whole. Suppose A, who receives 
nothing by inheritance, acquires by work and saving property of value 
a which he leaves by will to B. Then the tax will bo 1/3 a and B will 
receive 2/3 a. Suppose B by his own work and saving adds a further 
amount b to his mheritanco of 2/3a and leaves the whole by will to C. 
Then the tax will be, as to 2/3a, two-thirds, and as to b, one-third. 
Therefore the total tax will be 4/9a+ k l/36 and C will receive 2/9tt-f- 
2/36. Suppose that C by his own work and saving adds a further amount 
c to his inheritance and leaves the whole by will to I). Then the tax 
will be, as to the 2/9a, the whole, as to 2/3 b, two-thirds, and as to c, 
one-third. The total tax will therefore be 2/904-4/96 -f l/3c, and I) will 
receive 2/9b4-2/3c, and so on indefinitely. 

Professor Rignano himself contended that a tax according to his plan 
would lead to more work and saving by those whose property would on 
their death be subject to it than would take place if thero was no inheritance 
tax at all. He said: 

“Experience teaches us that the possessors of great fortunes, being 
able to leave to their children the property winch they tnonisOiVes receiveu 
by inheritance, are in no way stimulated to increase these still further. 
Generally they spend their consiueraoie incomes m luxury anu pleasure. 

. . . . it is the existing right ot bequest which leans them to uissipa- 

tion instead ot stimulating them to save, even when they are very rar- 
see.ng and very much attached to their famines. Hut tuese men would 
conauct themselves quite ainerently, ll one said to them, “Take citfe; 
of the wealth which you have yourselves inherited, you will only be able 
to leave to your cnnuren a sman traction, or even nothing at an, whereus 
ot that winch you nave yourseives accumulated, you will De able to leave 
a very considerable part. This argument would dispose them more than 
any other to ecoiiouuso their looiisn expenmture and to transform part 
ot their income into benencent productive capital, furthermore, whatever 
his soc.al position, an aitectiouate father w'ouid be lar more stimulated to 
work and saving, when each hundred trancs that he made would repre¬ 
sent lor his chnureu a value douoie or treble that of each hundred trancs 
ot his own inherited property.”f 


The theorists confirmed by practical 
statesman.—Gladstone. 


11. It will be of interest to compare these opinions of the theorists 

with some pronouncements of practical 
statesmen. Air. Gladstone said in con¬ 
nection with his Succession Duty Act, 
1803:1. "ihe carrying property in 
perfect security over the great barrier 
which death places between man and man is perhaps tne very higuest 
achievement, tne most Signal proof of the power of civilised institutions. . . 

and an instance so capital ot the great benefit conferred by law and civil 
institutions upon mankind and of the immense enlargement that comes to 
natural liberty through the medium of the law, that I conceive nothing 
more rational than that, if taxes are to be raised at all, the State 
shall be at liberty to step in and take from him who is thenceforward to 
enjoy the whoie in security that portion which may be bond fide necessary 
for the public purpose”. 


* Dalton, The Inequality of Incomes, page 132. 
t Ibid, pages 323-24. 

I Hansard, Volume 127, page 267. 12th May 1853i 
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The words of Sir William Harcourt in introducing ihe Finance Bill 

of 1894 are even more striking. “The 
Sir William Harcourt. State takes its share first before any of 

the successors in title or beneficiaries. 
The reason on which this is founded is plum. The title of the State to 
a share in accumulated property of the deceased is an anterior title to 
that of the interest to be taken by thoso who are to share it. The 
State has the first title on the estate and those who take afterwards have 
a subsequent and subordinate title. Nature gives a man no power over 
his earthly goods beyond the term of his life. What power he possesses 
to prolong his will after his death) the right of a dead man to dispose of 
his property, is a pure creation ol the law. and the State has a right to 
prescribe the conditions and the limitations under which the power shall 
be exercised” 

12. The following catalogue pre- 
A summary ol certain further seats certain further arguments advanc- 
arguinents advanced in favour of ed by advocates (some of them rather 
a duty. extreme ones) of a tax of this nature: — 

(1) It Is a direct tax, and liy a carefully planned system of gradua¬ 
tion, it may be made to weigh most heavily on those who can bear it best. 

(2) The fact of a large accumulation itsolf suggests that the man 
who has made it has, whether by reason of lightness ol taxation or through 
evasion, not contributed in proportion to Ins ability to pay. 

(3) Death duties are not only serviceable as a not for catching those 
parts of unearned or surpius wealth that have escaped taxation, but 
they also enable other taxes to be kept normally within such reasonable 
limits as not to check the immediate earning energy or tho saving of any 
class of the community. 

(4) A largo part of the wealth and the incomes now enjoyed by- 
private individuals is the result ot exploration ol the community, and 
pending such change in the system or property owning and the relations 
ol Capital and .Labour as will deprive indiv,duals ot tlie moans to appro¬ 
priate unearned wealth and incomos, the instrument oi taxation may¬ 
be usefully employed by the Stato to obtain a return of some portion 
of the results of the exertions ot the dispossessed masses for the purpose 
of improving their conditions of life. 

(5) The payment of death duties is very little lelt, because the 
person who inherits what is in many cases a windfall has no experience of 
enjoyment of the property. It is mostly paid by executors before the 
inheritors leceivo their shares. 

(b) The question of an inheritance tax is more than a mere economic 
problem, tluge inneritarices create an idlo class of people who live upon 
weaitn not earned by tnemseives. Andrew Carnegie. said in Ji.s Gospel 
of Wealth: “The Almighty Jlonar bequeathed ,to children is an almighty 
curse. ISo man has a right to handicap his son with such u burden of 
great w-oaith.” 

(7) The State has to maintain tho necessary machinery for effecting, 
and in cases of need lor judicially enforcing transfers in tho ownership ol 
property arising on tho occasion of death, and it is but proper that tho 
persons who are benofited should pay tho cost of such services. 

(8) The protection rendered by the State was necessary for the accumu¬ 
lation of the estate. This fact in reality mado the State a co-partner 
With the acquirer of the ostate. 

13. The main objection that has been raised to a highly graduated scale 

of inheritance tax is that it would pre- 

The objections raised. vent accumulation and retard produc¬ 

tion. Kicardo, lor instance, took the 
view that it should be the policy of Governments never to lay sucii taxes 
as will inevitably fall on capital; since by so doing they impair tho funds 
for tne maintenance of labour and thereby diminish the future production 
of the country. He supported lus argument by an example in which a 
person to whom a legacy of £1,000 is given, charged with a legacy duty 
Of £100, receives only £900, thereby getting £100 less of capital. But 



206 


McCulloch pointed out in reply that the individual who leaves property 
would know that it will be subject to the tax and consequently has an 
additional motive to save in order that h.s heirs may not be prejudiced 
by the payment. In practice it is not uncommon in England for the testa¬ 
tor to take out a lite assurance policy for a sum equal to the probable 
amount of the tax. When this is dono, the tax cannot very much affect 
accumulation. Nor does the experience of countries that have enforced 
the tax prove that it does so. Furthermore it may be argued that the 
money taken as taxes is transferred from private pockets to the State and 
used for better advantage of the nation than if it were not so trans¬ 
ferred. Individuals may waste their capital; the State is more likely to 
apply it to useful purposes. 

Furthermore it is only in the case of persons of moderate fortune that 
a desire to provide for their children operates as the main motive. As 
Professor Carver observes: “After ono’s accumulation has increased beyond 
that which is noeessary to safeguard one’s offspring and to provide for 
the genuine prosperity of one’s family, the motive to further accumulation 
changes. One then engages in business enterprises because of a love of 
action and a love of power. Accumulated capital becomes then one of the 
instruments of the game. So long as the player is left in possession of this 
instrument while he is one of the players, he is not likeiy to be discouraged 
from accumulation merely by the tact that the State, rather than his heirs, 
gets it after ho is through with it”'. Mr. Carnegie also says: “To the 
class whose ambition it is to leave great fortunes and to be talked about 
after death, it wili be even more attractive, and, indeed, a somewhat 
nobler ambition, to have enormous sums paid over to the State from their 
fortunes. 

THE SYSTEMS IN FORCE. 

14. To come now to the systems of death duty in force in other countries. 

The most confiscatory in its effect is 
Soviet Russia has abolished inherit- that of Soviet Russia, where the 
ante. decree of the 27th April 1918 is 

described as follows: — 

“it provides that inheritance, whether by law or will, is abolished. 
After the death of an owner, the property which belonged to him, whether 
movable or immovable, becomes the property of the Russian Socialist 
Soviet Federal Republic .... Until the issue of a decree dealing 
with general social arrangements, relatives who are in need, i.e., who do 
not possess a minimum ma.ntenance, and who are incapable ot worK . 
receive support from the property left by the deceased. The amounts of 
such allowances are to bo determined by local tribunals. Such allowances 
have priority over the claims of creditors of the deceased. Property of 
value not exceeding iO,(XHJ roubles, and also farm lands, are excluded 
from the scopo of tue decree and pass into the possession of the surviving 
spouse, and the poorest among the close relatives, of the deceased. In the 
event of disagreement among the fatter us to the control and management 
of the property, the local tribunal will decide.”* 

15. In other States, the redistribution of property is arrived at with 

a greater tenderness for “established 
Elsewhere, the State only collocts expectations”, and carried out mainly 
death duties. through inheritance taxes by which a 

part of a deceased man’s property, 
if it exceeds a certain minimum value, is transferred to a public authority. 

1C. In most of the inheritance taxes actually in force, three principles 

of graduation are found, singly or in 
Principles of graduation. combination. The first is.graduation 

according to the total amount of pro¬ 
perty left by a deceased person, larger amounts paying a higher propor¬ 
tionate tax than smaller amounts. The second is graduation according 
to the total amount recoived by individual inheritors, the larger amounts 
again paying a higher proportionate tax than the smaller. The third 
is graduation according to the relationship of the inheritor to the deceased 
person, a near relative paying a lower proportionate tax than a distant 
relative, and the latter a lower proportionate tax than a stranger. 


* Dalton, The Inequality of Incomes, page 292. 
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Different laws of inheritance favour 
free testation or tne legitim, res¬ 
pectively. 


17. The plans adopted by different countries depend upon their res¬ 

pective laws ol inheritance and are 
The systems adopted depend on the an illustration of the recognition by 
laws of inheritance. fiscal legislators of the connection 

which exists between death duties and 
the laws of inheritance. In several parts of continental Europe and in 
countries which have borrowed the laws or legal ideas of the Homans, 
traces of the old theory of the Roman Law, viz., of the ownership of pro¬ 
perry by tho family, still survive in the institution ol a compulsory share 
(portion legitime) in favour of certain near relations. 

18. In tact, Dalton divides all modern communities into two broad classes 

according as their laws of inheritance 
provide lor substantial freedom ol be¬ 
quest or lor some lorm ot legitdu. 
“Substantial freedom of bequest'’, he 
says, “prevails in England and Wales 

and in Ireland, in the self-governing .British Dominions, except South 
Africa, and m the United States ot America, except in the State of 
Louisiana. Various forms of me legitim are found in Scotland, in all the 
more important countries of Continental Europe, except Russia, in South 
America, in South Africa, and in tho State ot Louisiana. The Russian 
Law was difficult to Classify before the Revolution, and tho Soviet Govern¬ 
ment has since practically abolisned the inheritance of property. In the 
United States inneritance law is StaLe and not f ederal, and m most States 
a surviving spouse has certain rights ot succession. This fact might be 
thought to justify the inmusion ol the United States among the States of 
the legitim. Rut in all other cases the legitim includes provision for children 
and otner relatives, besides a surviving spouse. The details of the legitim 
vary considerably lrom one country to another.” * 

19. As the law of legitim establishes the legal right of cortain relatives 

to a part of tne dead person's pro¬ 
perty, inheritance taxes are generally 
so framed, where tho law of legitim is 
in force, as either to exempt these 
relatives altogether or to bear less 
heavily upon tnem than on the others. 
On tho other hand, where a man is 
at liberty ’to give away his whole 
fortune to outsiders, relatives cannot 

be said to possess an indefeasible right 
to inherit his property, and the State is less solicitous about their exemp¬ 
tion from the inheritance tax. Rut even here, tho principles which find 
their expression in the laws of inheritance are not wholly disregarded. The 
laws of inheritance prescribe an order of precedence among the heirs. The 
fiscal legislator comes and says, “The lower your position in this scale ot 
precedence, the higher the rate of succession duty you shall pay”. The 
following is the justification of this principle of graduation on the basis 
ot consanguinity given by Gladstone in 1853: 


Where free testation prevails, death 
duties are generally graduated 
with reference to the value ot the 
whole estate. Where the law of 
legitim prevails, graduation has 
reierence more commonly to the 
degree of relationship. 


“It appears to me that this principle (graduation based on con¬ 
sanguinity) is neither unjust nor impolitic, fepeaking generally, those who 
enjoy direct succession are educated in expectation founded on that succes¬ 
sion, are trained up and have their habits and mode of life formed with 
relation to the property they look forward to enjoying. Upon them, there¬ 
fore, it would be a great hardship, were the State to step in and take 
away any material portion of the property which they have been taught to 
expect. On the other hand, successions of strangers, and of persons not 
within traceable degrees of consanguinity, are successions very commonly 
of an accidental character and are unconnected with any training or expecta¬ 
tions .... It does appear, therefore, very reasonable that a scale 
founded on degrees of relationship should be maintained”. 


From an examination of the systems of inheritance tax in force in 
various countries, it may be stated in general language that, in countries 
where there is a complete ireedom of bequest, the tax is graduated mainly 
with reference to the value of the whole estate, while in. countries where 
the law of legitim prevails, graduation has reference mainly to the degree 
of relationship. __ 

* Dalton, The Inequality of Incomes, pages 291—93, 
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20. The various systems in force in different countries may now bo 

examined from this point of view. 
The various systems examined from Death duties in England consists of 
this point of view. - (a) a transfer or mutation duty, called 

Death duties in England. the , esta t 0 d ^> which a dut y 

graduated on the amount that is paya¬ 
ble by reason of the passing of the property on death regardless of its destina¬ 
tion, and (b) the legacy and the succession duties, which are duties gradu¬ 
ated on a consanguinity basis and payable by reason of the acquisition by 
a beneficiary of what is left of the property which is passed on death 
after the deduction of the estate duty, the legacy duty being payable on 
all free personal property and the succession duty on settled personal 
property and real property. The estate duty is an illustration of the first 
of the three principles of graduation mentioned in paragraph 16, and the 
legacy and succession duties of the second and third principles. In England, 
the freedom of bequest is unlimited, and though the legacy duty and the 
succession duty are taxes graduated on the basis of consanguinity, their 
influence on the general scheme of British death duty taxation is, when 
coupled with the estate duty, comparatively insignificant. In the yoar 
1922-23, whereas estate duties yielded £48,463,487, tho legacy and succession 
duties yielded only £7,956,069 together. 


21. On the continent of Europe, the law of legitim commonly prevails 

and dSatli duties are generally of the 
In other European countries. nature of succession duties graduated 

on a consanguinity basis, with certain 
exceptions in France, Holland, and Belgium, which will now ho described. 

In France there are two death duties, the first corresponding to 

a legacy duty and the second to an 
France. estate duty. The legacy duty dates 

back to 1801 and is charged on pro¬ 
perty passing to a beneficiary, at progressive rates depending on the 
amount of the property passing and the degree of relationship of the 
beneficiary. The rates are rather complicated as the beneficiaries are divided 
into ten classes and there is a further sub-division of each class on the 
basis of the amount of property passing. The estate duty is charged on 
the total net estate left by a deceased person who leaves less than four 
children living or represented by heirs. The rates are progressive and 
vary with the size of the estate and the number of children. This tax 
was introduced in December 1917. Where property devolves upon a life 
tenant, the value of the life interest is determined in accordance with an 
arbitrary scale which is according to the age of the beneficiary. The age 
groups are at ten-year intervals, and the value of the life Interest, where 
the age of the life tenant does not exceed 20, is seven-tenths of the whole 
property, one-tenth being takon off for every additional term of ten years, 
with the result that the value of the life interest of a person of over 70 
years of age is one-tenth of the whole property. The heirs, legatees and bene¬ 
ficiaries of the deceased are responsible for the payment of the duties, and 
the duties are due before the passing of the estate is finally registered. 


In Holland,-succession duties are levied on all property, movable 

or immovable, that is inherited or 
Holland. acquired out of the estate of an in¬ 

habitant of the kingdom through 
the death of such inhabitant. An inhabitant is defined as a person having 
his or her place of residence within Holland. In respect of the property 
inherited or acquired by the children or spouse, the rate of the succession 
duty is the lowest, and it rises with the degree of remoteness of relationship 
and also of the amount of inheritance, from 3J per cent in all cases of 
inheritance by children or spouse not exceeding 1,000 florins to 47 per cent 
in the case of inheritances by remote relations or strangers exceeding 500,001 
florins. There are reductions when the heir has four or more children 
living and there are certain exemption limits, also varying with the relation¬ 
ship of the inheritor to the deceased. In the case of a spouse or a child, 
the exemption limit is 1,000 guilders, of other heirs 300 guilders, and of 
Btrangers 100 guilders. Annuities and yearly payments are valued at the 
yearly amount multiplied by factors according to a prescribed scale graduated 
with reference to age. In addition to the succession duties, there iB a dona¬ 
tion duty payable on gifts inter vivos and a transfer duty payable on bequests 
or donations by persons resident abroad, that is, all non-inhabitants, of real 
property situated in Holland. 
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Tho Belgian death duties have points in common with both the French 

and the Dutch death duties and are 
Belgium. nearer the latter. There is no estate 

duty on the whole estate left by the 
deceased as in France. The succession duty, as in Franco and Holland, 
is a graduated duty on property acquired from the deceased by heirs or 
beneficiaries. In addition to this, there is a mutation duty which is 
charged on immovable property in Belgium passing on the death of the 
owner wherever resident, corresponding to the Dutch transfer duty. But 
in Belgium, unlike Holland, donations inter vivos are not assimilated to 
property passing at death and are only subject to a registration duty. 

In Italy, the duties generally rosomble the French except that 

they are a little higher on lineal suc- 
Italy. cessions and a little lighter in other 

cases. They also introduce a new 
principle, viz., graduation according to the property already owned by tbe 
inheritor. 

In Germany, the plan adopted by the Imperial Law for the 

federal duty that came into force on 
Germany. the 1st July 1906 was to exempt the 

lineal descendants and spouse and to 
levy an acquisition duty graduated on relationship from others. Tho con¬ 
sanguinity scale was divided into four grades and an element of gradua¬ 
tion on amount was also introduced, varying with tho amount of the 
benefit taken.* Tbe Imperial Law expressly empowered the individual States 
to impose such additional taxes as they thought fit. Tn most German States, 
descendants are exempt, and in Prussia, ascendants as well as the husband 
and wife are also free. 

22. In the United States of America, inheritances are taxed both by 

tho States and by the Federal Govern- 
United States of America. ment. Tho Federal tax is in the 

nature of an estate duty, officially de¬ 
fined as “a tax upon the transfer of net estates of decedents dying after the 
passago of the Act . . whether the decedent be a resident or a non¬ 

resident of the United States.t” The tax is graduated on a progressive 
scale on the amount of the estato on which the duty is levied. In addition 
to the Federal estate duty, various States levy death duties independently. 
Tho State taxes are generally succession duties measured by the amount 
of property received by the beneficiary, witli variations in favour of near 
relations. Thero exist wide differences between tho several States as regards 
tho classification of heirs, exemptions and rates. 

23. Death duties wore introduced in Japan in 1905 after the llusso-Japa- 

neso war. The law governing them has 
Death duties in Japan. been altered since so as to make the 

duties progressive. The duties are 
apnlicahlo to all property situated within the Japanese Empire, 'whether 
belonging to Japanese subjects or not. The rate of taxation varies accord¬ 
ing as the right to the property is acquired by virtue of succession to the 
headship of the family or by bequest. In the former case the rate varies 
from i per cent to 4 per cent, and in the latter case from 1 per cent to 
0} per cent, according to tho value of the property and the nature of the 
succession. 

24. According to the Stamp Ordinance oT the Straits Settlements an 

estate duty is payable in tho case of 
In the Straits Settlements. death of every person accruing after 

the 1st February 1908 on the principal 
value of all property passing on such death. According to the Ordinance 
of 1907, the rates varied from 1 per cent to 7 per cent. The Ordinance 
was amended in 1922 and the revised rates vary from 1 to 12 per cent. The 
Ordinance follows verv clnselv tho Engl’sh Finance Act of 1894. and the 
estate duty is payab’e, if the deceased is domiciled in the colony, on 
all immovable property situated in the colony and on all movable pro¬ 
perty wherever situated, and if the deceased was not domiciled in the 
colony, only on property situated in the colony. 


*Soward and Willan, page 398. 
+ Do. • do. 399, 
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25. In Ceylon, the collection of estate duties has been in force since 

July 1919 by virtue of Ordinance 
In Ceylon. No. VIII of 1919. This estate duty 

includes all property of which the de¬ 
ceased was, at the time of his death, competent to dispose. The. rates of 
duty vary from 1 per cent on amounts exceeding Bs. 1,500 to 20 per cent 
on an estate of 150 lakhs of rupees and over. No distinction is made 
between near and distant relatives, and in addition to the estato duty, 
there is a separate settlement estate duty where the property is settled. 

26. The information available to the Committee as regards the rates of 

duty in force is not very complete. 

Bates of duty. Such as is available in the case of the 

United Kingdom, France, Holland, 
Belgium and Japan is given in Annoxure A. The figures are, generally 
speaking, those for 1921. 

27. In India itself similar duties 
Inheritance duties in Indian States. aro in force in several States. The 

following are the particulars avail¬ 
able : — 


Rajputana States. 


Bikaner 


Sirohi 


I. In intestate oases— 

(1) For descendants of the deceased .. • 

(!) For the descendants of the father of the 
deceased .. 


Nil. 


2J per oent of the 
value of the 
property. 


(3) For the descendants of the grandfather 

of the deoeased ., .. 6 „ 

(4) For the descendants up to and including 

the fifth degree from the deoeased 10 ,, 

(61 For the descendants up to end inoluding 

the seventh degree from the decease!. 20 ,, 

II. For heirs succeeding by virtue of a will .. 7j „ 

Formerly a succession fee locally known as Kapar Bib was levied at 
10 per oent, bat since the passing of the now Stamp Aot in Sirohi 
the duties have been reduced to the following rates 


8 per cent on the value of the property up to 
6 Do. do. 

6 Do. do. 

4 per cent on any amount in excess of 


6,000 
10,000 
20,COO 
20,000 


Bhaiatpur, Alwar, 8uocession fees are payable in certain cases by jagirdare. 
Dholpur, Karauli 
Kobah, 


Junagadh 


Bhavnagar ,, 


Ilhrangadhra 


Wankanev 


11-27 


Kathiawar States. 

No death dutv is ’evied ordinarily, except in case of succession 
to alienated holdings, for which provision is made in Role 
XII of the Alienation Settlement Rules of the State. 

When a succession certificate to the property of deoeased is 
applied for and when the property eaoeeds Kb. 1,000, stamp 
duties are oharged at Ks. 5 per Rs 1,000 or part thereof. 

If an application for boirsbii) or administration certificate in 
respect of the property of a deceased person is made, the oonrt 
levres 4 por cent on the value of the immovable property in 
the first instance. For property subsequently sought to be in- 
oluded in the certificate 6 per oent ad valorem is oharged. 

Fees are charged when a probate of a will or administration or 
succession certificate is asked for, in which osse the court 
charges 1 per oent from an heir who is a lineal male descendant 
and 1J per oent from others ad valorem on the amount Of 
value of the property. 
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Central India States. 

Fees at 2| per oent are levied on the grant of probate or letter* 
of administration on succession or heirship certificates. In 
addition a succession nazarana is taken from jagirdars and 
insmders in respeot of their land. 

(1) No duty is charged when property is inherited by some 
direct male dest e: dant or when it belongs to a joint family. 

(2) A duty equal to one-tourth of the value of the property is 
charged when it is inherited by a paternal collateral. 

(3) A duty equal to one-third of the value of the property is 
charged when it is inherited by a maternal collateral. 

Punjab State. 

A death duty is imposed on the mutation of landed property 
belonging to the deoeasod to bis heir, and this is levied accord¬ 
ing to State Standing Order No. 10. 

28. Before leaving this part of the subject, it may be useful to draw 

attention to some provisions which are 
Some features common to various common to the soveral systems of in- 
systems. heritance taxation. 

29. In assessing the lax, it is only the net value of the estate that 

is taken into consideration. In ascer- 
Funeral expenses. taming such value, allowance is made 

for funeral expenses, debts, etc. 

.‘10. Adam Smith considered that a death duty violated his first require- 
_ . , meat of equality on account of the 

Quick successions. irregular intervals at which death 

... . occurs. That objection has, in several 

countries, been met by a graduation of the tax with some regard to the 
^equency of its imposition. For instance, the Chilian Death Duty Law 
or 1878 prohibited the imposition of a death duty in cases of second succes¬ 
sions within a poriod of ten years. The Japanese Death Duty Law affords 
exemption to tho extent oi the full amount of the duty paid on the previous 
succession in tho case of a second succession accruing within a period of 
five years, and exemption to the extent of one-half of that duty when a third 
succession accrues within a further poriod of two years. Under the Imperial 
Death Duty Law of Germany of 1906, so far as certain classes of landed 

property are concerned, complete exemption is afforded on a second succes¬ 

sion within five years and exemption limited to one-half of the previously 
paid duty, in the case of a succession occurring more than five, but less 
than ten years after the first. In England, the same principle has been recog¬ 
nised in section 15 of the Finance. Act of 1914, which provides that, so far as 
the taxable subjects consist of land or business, thore shall ho reductions in the 
case of quick successions as follows: — 

Where the second death occurs within 1 year of the first death by CO percent. 

i. 2 years ,, 10 ,, 

i> 3 i. 30 „ 

20 

v 6 10 

Jn the case of property passing more than once owing to deaths caused by 
the Great War, it has been provided in England that tho first payment of 
duty shall suffice. In India a notification to tho same effect was issued by 
tho Government of India under section 35 of the Court Fees Act and 
renewed by the Local Governments under the powers conferred on them bv 
the Devolution Act, 1920. ‘ 

31. The interest of the deceased person in joint property is generally 

valued for purposes of estate duty. 

Joint property. For instance, in England, the share of 

. . a deceased person in pi operty of which 

he was a joint tenant or joint owner is regarded as falling within the 
category of property of which ho was at tho time of his death competent 
to dispose. Further, section 3 of the Succession Duty Act of 1853 provides 
that “where any porsons shall, at or after the time appointed alter tho 
commencement of this Act, have any property vested in them jointly, by 


Indore 


Chliatarpur (Bundel- 
khand). 


Bahuwalpur .. 
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ally title not conferring on them a succession, any beneficial interest in 
such property accruing to any of them by survivorship shall be deemed to 
be a succession; and every person to whom any such interest shall accrue 

shall be deemed to be a successor;.Where any persous after 

the time appointed for the commencement of this Act shall take any succes¬ 
sion jointly, they shall pay the duty, if any, ... in proportion to 
their respective interests in the succession, and any beneficial interest in 
such succession accruing to any of them by survivorship shall be deemed to 
be a new succession derived from the predecessor from whom the joint title 
shall have been derived”. 

32. Several systems of law contain provisions for payment of death 

duties in instalments. Tho English 
Payment by instalments. law allows payments ill respect o^ 

real property in annual or half- 
yearly instalments distributed over eight years. In France, the duty is 
payable in two, four, six, eight or ten half-yearly instalments according 
to the percentage cliarged. In Belgium, tho period over which the instal¬ 
ments may be distributed is three years. 

THE DIFFERENT LAWS OF INHERITANCE IN FORCE IN INDIA. 

33. In any attempt to propound a scheme for a general inheritance tax in 

India the most important fact to be 
Existence of a variety of laws of remembered is the existence side by 
inheritance in India. side of a variety of laws of inheritance 

governing different communities. Some 
are reproductions of the English law and allow unlimited powers of testa¬ 
tion. Some, e.g., the Muhammadan law, recognise a legitim; while the 
Mitakshara law of joint-family property prohibits the making of a will 
altogether. From the earliest times, the rulers have left the inhabitants 
to be governed by their own laws, with the result that the 
Hindu and Muhammadan laws of inheritance have continued almost 
untouched. Under the Government of India Act and in the various Civil 
Courts Acts in force in different provinces, the application, in matters 
regarding inheritance, of the Hindu law to Hindus and the Muhammadan 
law to Muhammadans has been statutorily guaranteed, although inheritance 
among Christians and Parsis is governed by statute. In these circum¬ 
stances, it becomes necessary, before examining the various proposals made 
from time to time for imposing a general inheritance tax, to examine 
briefly the systems of inheritance that prevail. 

34. In describing the law of devolution of property on the death of a 

, deceased person under Hindu law, an 

Hindus. initial distinction has to he made 

between tho Mitakshara and the 
Dayabhaga systems. The former prevails, though with some variations 
between provinces, over the greater part of India. The home of tho Daya¬ 
bhaga system is Bengal, to which may bo added Assam and the greater part 
of Bihar. The Mitakshara is, however, followed in North Bihar and Tirhut 
and occasionally in Orissa. 

35. Under the Mitakshara system property is divided up into joint-family 

x property and self-acquired or separate 

The Mitakshara. property. Generally speaking, joint- 

family property consists of (i) ances¬ 
tral property, (ii) accretions to ancestral property, including property ac¬ 
quired with the help of ancestral property, (iii) self-acquired or separato 
property thrown into tho common stuck. Self-acquired property is property 
acquired by a member of a joint family separately without detriment to 
Joint-family property. Where tho existence of a nucleus of ancestral pro¬ 
perty is proved, the presumption is that all the property in the hands of 
every coparcener is joint-family property, and it rests with the member 
setting up a claim of self-acquisition or separation to prove his case. Property 
which is self-acquired or separate in one generation may become joint in 
the next. Thus, if a man had self-acquired property and died intestate 
leaving sons, that property would become ancestral property in their hands 
with rights of birth and survivorship therein in their sons. Self-acquired 
property devised by a father to his sons would probably be regarded as 
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self-acquired property in their hands (12 Bom., 122; 29 All., 354) though in 
I.L.R., 24 Mad., 429,. the question was said to depend on the inten¬ 
tions of the testator as expressed in the will. No individual member of a 
joint family can, whilst the family remains undivided, predicate of joint- 
family property that he, that particular member, has a certain definite 
share. (Appovier v. liimiasubbier, 11 M.I.A., 75). Every member has a 
right to enjoy each and every part of the joint-family property without 
limitation, and a mombor entitled to receive the least share on partition 
may consume the largest share of the income of the joint family. A mem¬ 
ber can, however, if he is so minded, have his share ascertained oy parti¬ 
tion, but until that is done, his share is liable to fluctuation by the birth 
and death of members. Even where a member or members become separate 

by partition, it is opon to the rest to remain united, and further, certain 

divided coparceners may become reunited with rights of survivorship inter 
se. A member of a joint family may during his life-time alienate his share, 
but he cannot dispose of it by will, because joint-family property devolves, 
not by succession, but by survivorship. 

Property which is not joint—that is, either separate or self-acquired 

property—is subject, in default of a will, to the law of inheritance and 

devolves on the following heirs in order: — 

(1) Son, grandson, great grandson. 

(2) Widow. 

(3) Daughter. 

(4) Daughter's son. 

(5) Mother. 

(6) Father. 

(7) Father’s son. 

(8) Father’s grandson. 

(9) Father’s mother. 

(10) Father’s father. 

(11) Father’s brothers. 

(12) Father’s brother's son, 
and so on. 

The agnates up to the fourteenth degree are preferred to cognates. 
And as a rule males are preferred to females. Thus, a sister’s sou, being a 
cognate, would bo postponed to an agnate of the fourteenth degree, and a 
daughter’s daughter would come in, if at all, only where no male relations 
existed. 


It is unnecessary to describe the difficulties that have arisen as re¬ 
gards the preferential claims of competing hoirs under this law, but one 
or two points may be noted in relation to the nature of the estate inherited 
in certain cases— 

(a) The property of women is divided into two classes, strUihunum 
aiul non-atridhanu »i. Ihe former is the woman s separate property, her 
peculium, derived by such means as gift or acquisition. This devolves on 
her own heirs. Property acquired by a woman by inheritance is not stri- 
dhanum, and reverts to the heirs of the last owner. The heirs to a 
woman’s stridhanum are daughter, daughter’s daughter, daughter’s son, 
husband and so on. 

(b) In Bombay certain females (o.g., daughters) take a full interest 
like males. Elsewhere they can only enjoy the usufruct of the property 
they inherit and cannot alienate the corpus except for what is called neces¬ 
sity, and on their death, the property devolves, not oil their heirs, but on 
those of the male propositus. 

(e) At each stage, heirs of the same class take jointly. Two or more 
widows or daughters take their husband’s or father’s property jointly i e 
with rights of survivorship; and in Madras, daughter’s sons, though born 
qf different daughters, take their grandfather’s property jointly. 



(/?) In Malabar, the idea of joint family is so strong that individual 

members of a tarwad cannot as of 
right claim a partition of the tarwad 
property, and there is no right of 
testation. 


Malabar Law. 


36. To turn now to the Dayabliaga Law', the cardinal points of difference 

between this and the Mitaksharu 
The Dayabliaga. system are, that in the former there is 

no right by birth iii ancestral property, 
that two or more persons inheriting property together become tenants in 
common and not joint tenants, and that there is no right of survivorship. 
Ancestral property inherited by a father ia entirely at liis disposal, and his 
sons cannot claim a partition thereof from him during his lifetime. He can 
alienate it by transfer inter rirox or by will. When he dies intestate, his 
sons take the property as tenants in common. For the rest, the law of 
inheritance is practically the same as in the Mitakshara Jaw. thought the 
father is preferred to the mother and some other variations of detail exist. 
In regard to women’s property, the same distinction is made between what 
is striiUtanum and what is not. 


37. Subject to special customs and usages, Buddhists, Jains and Sikhs 

are all governed by the Hindu Law. 

The Buddhists, Jains and Sikhs. So also are the Khojas and Cutchi 

Memons of Bombay, though the latter 
have the right under the Cutchi Memons Act, 1920, of adopting the 
Muhammadan law by declaration. 

38. The law of inheritance among the Muhammadans is based ultimately 

upon the Koran, and varies according 
Muhammadans. to the school of law by which the 

deceased was governed . Common 
features between all the schools are as follows:-— 

(1) Certain persons such as sons, daughters, widows, husbands, and 
parents are never excluded from inheritance. 

(2) A part of a man’s property not exceeding one-third may he 
disposed of by will, or by gift during mortal illness. 

In other words, the Muhammadan law recognises the principle of the 
legitim and discards that of joint ownership or survivorship. 

39. The Indian Christians are for purposes of succession governed by 

the Indian Succession Act, 1865. 

Indian Christians. Under this, tlio widow is always 

entitled to a share, which varies 
according as the deceased person has left lineal descendants or not. 
Children, both sons and daughters, take equally. The heirs, generally 
speaking, consist of (1) lineal descendants, (2) father, (3) mother and bro¬ 
thers and sisters, (4) kindred in the order of propinquity.* The right of 
testation is unlimited, though (1) a will is ordinarily revoked by the marriage 
of its maker, (2) a bequest in favour of a charity cannot be made by any 
person having a nephew or niece or any nearer relative except by a will 
executed not less than 12 months before death and deposited within 6 
months from date of execution in some place provided by law for the safe 
custody of the wills of living persons. 

40. Parsis are governed for the purposes of intestate suecessioii by the 

Parsi Succession Act XXI of 1865, but 
Parsis. for other purposes as regards succes¬ 

sion are governed by the Indian 
Succession Act. A spouse is always 
entitled to a share. The other heirs are children and other lineal des- 
eendants, parents and tlieir descendants, paternal grandparents and then 


* This is a very general description. For details of the order of pre¬ 
cedence please see Parts IY and V of the Indian Succession Act, 1866. 
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descendants, paternal graudiather’fc lather and mother and their descendants, 
maternal uncle and maternal aunt and their descendants, maternal grand* 
rather, maternal grandmother and their descendants, son’s widow, brother’s 
widow and so on. The power oi' testation is the same as in the case of 
Indian Christians. 

41. Kui opeans, Eurasians, Armenians, Jews and foreigners are governed 

by the Indian Succession Act. Only it 
Europeans, Eurasians, Armenians, is nect f sai T in their case specially to 

Jews and foreigners. lemember chat,. under section 5 of the 

Indian Succession Act, succession to 
immovable property in British India is 
regulated by the law oi British India irrespective of their domicile at death, 
while succession to movable property is regulated by the law of their domicile 
at death. 


THE EXISTING DUTIES IN BRITISH INDIA. 


12. As has been indicated above, succession dutios began in England witli 

the levy of a probate duty, which was 
The English duties developed out merely a charge of 5 shillings, being 
of a probate duty. the cost of a stamp to be placed on the 

probate of a deceased person’s will or 
the letters of administration regarding his effects when he died intestate. 
This duty by progressive advances developed into a tax upon property itself, 
however passing, graduated according to its aggregate value, and a further 
tax graduated according to tho distance of the relationship between the 
deceased owner and the living beneficiary. 

43. In India a similar tendency lias manifested itsolf and there are at 

present in existence three duties which 
The duties levied in India on pro- represent a stage of development half¬ 
hates, letters of administration way between the old fixed probate duty 
and succession certificates. in England and the modern estate and 

succession duties. These are (1) the 
duty levied oil probates and letters of administration, (2) the similar duty 
levied on succession certificates, and (3) the duty levied on certificates 
grunted uudor Bombay Regulation VIII of 1827. Theso duties are leviable 
wider articles 11, 12, and 12-A of the Court-fees Act of 1870. 

The first two of these articles, prior to their amendment by certain 
local legislatures, ran as follows : — 

Number - Proper lee. 


1. Probate of a When the account or value of 

will or letters the property in respect of 

of adminis- which the grant of probate 

tration wjlh or letters is made exceeds 

or without 1,000 rupees, hut does not 

wi]l annexed. exoeed Bs. 10,000. 

.. When suoh amount or value 

exceeds 10,000 rupees, but 
does not exceed 60,000 
rupees. 

.. When such amount or value 

exceeds 50,000 rupees. 

2. Certificate In any ease 

under the 
Succession 
Certificate 
Aot, 1889. 


Two per centum on such amount 
or value. 


Two and one-half per oentuui on 
such amount or value. 


Three per oentum on suoh amount 
or value. 

Two per centum on the ameunt or 
value of eny debt nr seourity 
specified in the oertifieafe under 
section 8 of the Act, and three per 
centum on the amount or value of 
any debt or security to which the 
oertifioate iB extended under 
seotion 10 of the Act. 


These rates were increased in various provinces in 1922 hy means of 
amending Acts. The enhancement in Bombay was progressive up to a 
maximum of 7 per cent in respect of amounts exceeding fivo lakhs of rupees, 


* This is a very general description. For details of the order of 
precedence please see the Parsi Succession Act, 1865. 
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hut; was temporary for three years in the first instance. In 
Bengal, the minimum exempted from duty was raised in the case both of 
probate duty and succession certificate duty to Rs. 2,000, and the maximum 
rate of duty was raised to 5 per cent. Assam and Bihar and Orissa copied 
the Bengal model. The Madras amendment was limited to making a slight 
increase in the probate duty on estates between Rs. 5,(XX) and Rs. fit),(XX). 

Article No. 12-A of the Court-fees Act prescribes the same fee for a 
certificate under Bombay Regulation YTII of 1827 as for a probate or letters 
of administration in that province. 

44. Under section 78 of the Indian Registration Act, Local Governments 

are empowered to prepare a table of 
Fees levied on registration of wills, fees payable for the registration of 

documents. In exercise of this power, 
they have fixed various rates of fees for registration of wills. Under section 
80 of the _Aet these fees are payable on the presentation of wills for regi¬ 
stration. 


45. The total sums collected in 
Amounts collected. 


1920-24 under the first set of duties 
amounted to 36 lakhs of rupees, distri¬ 
buted as follows: — 


ns. 

2,35,653 
13,84,439 
15,32,207 
35,652 
34,457 
26,559 
1,72,324 
19,170 
1.83,804 


e given in Annexure B. 


Madras 
Bombay 
Bengal 

Bihar and Orissa 
Assam 

Punjab . 

United Provinces . 

Central Provinces and Berar 
Burma . 

The details by provinces for previous years ar 

46. The operation of these dnties, however, is extremely partial owing 

to the facts: (1) that in the case of 
Those duties operate very the groat bulk of the property that 

unequally. passes no will is executed; (2) that 

where wills are executed it is not 
always necessary to take out probate; (3) that even when probate is required, 
means of evasion of the law have been discovered; and (4) that in tho case 
of intestate succession letters of administration are not necessary exempt in 
a very few cases. In this situation it becomes necessary to examine the cir¬ 
cumstances in which the filing of one or other of these documents is com¬ 
pulsory. 


47. It will be convenient to take 

Limitations of the Succession Cer- succession certificates first. Section 4 
tificato Act. of the Succession Certificate Act, 1889, 

provides as follows ; — 

“(1) No court shall— 

“(a) pass a decree against a debtor of a deceased person for pay¬ 
ment of his debt to a person claiming to be entitled to the effects of the 
deceased person or any part thereof, or 

(b) proceed, upon an application of a person claiming to be so 
entitled, to execute against such a debtor a decree or order for the payment 
of his debt. 

N “except on the production, by the person so claiming, of— 

“(i) a probate or letters of administration evidencing the grant to 
him of administration to the estate of the deceased, or 

(ii) a certificate granted under section 36 or section 37 of the Ad¬ 
ministrator-General’s Act, 1874, and having tho debt mentioned therein, or 

(iii) a certificate granted under this Act and having tho debt specified 
therein, or 

(iv) a certificate granted under Act XXVI l of 1860. or an enact¬ 
ment repealed by that Act, or 














(v) a certificate granted under the Regulation of tho Bombay 
Code No. VIII of 1827 and, if granted after the commencement of this Act, 
having the debt specified therein. 

“(2) The word ‘dobt’ in sub-section (1) includes any debt except rent, 
revenue or profits payable in respect of land used for agricultural pur¬ 
poses”. 

Section 1 (4) of the Act provides that a certificate shall not bo granted 
under the Act with respect to any debt or security to which a right can 
be established by probate or letters of administration under the Indian 
Succession Act, 18615, or a probate under the Hindu Wills Act. By Act 
VII of 1901 nothing in the above sub-section shall bo deemed to prevent 
the grant of a certificate to any person claiming to be entitled to the 
property of an Indian Christian. 

It will be seen that the operation of the Act is very limited. Tt makes 
a succession certificate necessary only in cases whore a decree has to bo ob¬ 
tained for payment of a debt or where such a decree has to ho executed. A 
person may apply lor a certificate for a particular debt only, and is not 
bound to take out a certificate in respect of all the properties of tho 
deceased or even of all his debts. Where bo has obtained a certificate for 
some of the debts, bo can get it extended from time to time to other debts, 
the only condition being that he should pay a further duty for such ex¬ 
tension. 

The Act purports to lie intended “to facilitate the collection of debts on 
succession and afford protection to parties paying debts to tho representa¬ 
tives of deceased persohs’i, and section 4 speaks of “tho debtor, of a 
deceased person”. The use of these words has given vise to doubts whether, 
whore claims are based on survivorship, a certificate is necessary under the 
Act at all. And the authorities seem to ho inclined to the view that a 
certificate is not necessary. 

Again it has been held by the Madras, Bombay and Calcutta High Courts 
that a certificate under the Act is not necessary for the enforcement of a 
mortgagee’s right against mortgaged property, though a full Bench of the 
Allahabad High Court (in 16 Allahabad. 259) has taken tho opposite view. 

Again tho Act does not even require that a certificate under it should he 
filed before instituting a suit, and it has been held that it is sufficient if 
it is produced before the decree is passed. Creditors often take advantage 
of this provision, filo suits, delay the obtaining of succession certificates 
until tho opposite party either renews the debt in his own name or pays 
off iKe debt, and thus, not only evade the stamp duty duo to the Govern¬ 
ment, hut waste tho time of tho courts. 

Moreover, it is a common practice for a creditor, who is armed with a 
certificate for the collection of one or more debts, to collect other debts not 
specified in the certificate; for in the eyes of people ignorant of the law, 
such a certificate is evidence of his being a legal representative of the 
deceased, while when they are not ignorant, the parties not infrequently 
share the duty. Thus, the payment of succession certificate duty to the 
State is again avoided. 

48. On the other hand, the provision of tho Act which bars the grant 

of a succession certificate in cases in 
Cases in which probates or letters which it is open to the applicant to 

of administration are necessary. obtain probate or letters of adminis¬ 

tration under the Indian Succession 
Act or tho Hindn Wills Act has the effect of compelling persons to whom 
these Acts apply to obtain probates or letters of administration when they 
have to seek the help of courts for the recovery of their debts. Moreover, 
courts in the presidency towns are not empowered to grant certificates under 
tho Act. and the right of other courts to grant them is ordinarily limited 
hy tho fact that the deceased must at the time of his death have ordinarily 
resided within their jurisdiction. It results therefore that persons who are 
not by any statute obliged to take out probate or letters of administration 
are sometimes compelled to do so in order to recover specific debts or securi¬ 
ties. Tn snob cases they pay court-fee on the whole estate. 
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49. The extent to which probates or letters of administration are com¬ 

pulsory may next be considered. Sec- 
The Administrator General’s Act. tion 9 of the Administrator General’s 

Act provides that, if any person, not 
being an exempted person*, lias died leaving within any presidencyt assets 
exceeding the value of one thousand rupees, and if no person to whom any 
court would have jurisdiction to commit the administration of such assetB 
has, within a month alter his death, applied in such presidency for probate 
of his will, or for letters of administration of his estate, the Administrator 
General of the presidency in which such assets are, shall, subject to any 
rules made by the Government, within a reasonable time after he has had 
notice of tho deatli of such person and of his having left such assets, take 
such proceedings as may he accessary to obtain from the High Court at 
tho presidency town letters of administration of the estate of such person. 

The effect is that probate duty must be paid in respect of the pro¬ 
perty of all persons to whom this section applies, that is, on the death of 
any European, Eurasian, Armenian, Jew, or person of foreign domicile who 
dies leaving in India property exceeding Rs. 1,000 in amount. 

50. Sections 187 and 190 of the Indian Succession Act make probate 

and letters of administration indirectly 

The Indian Succession Act. compulsory m a few more cases. Those 

sections run as follows: — 

Section 187.—“No right as executor or legatee can be established in 
any Court of Justice, unless a Court of competent jurisdiction in British 
India shall have granted probate of the will under which tho right is 
claimed, or shall have granted letters of administration with the will or 
with a copy of an authenticated copy of the will annexed.” 

Section 90.—“No right to any part of the property of a person who has 
died intestate can he established in any Court of Justice, unless letters of 
administration have first been granted by a Court of competent jurisdiction.” 

It will be seen that under these sections probate or letters of adminis¬ 
tration are unnecessary un'ess rights as executor, legatee or administrator 
have to be established in a court of justice. It was held in I.L.R., 33 Mad., 
91, that they have no application to the case of defendants setting up 
rights under a will, though in the case reported in 45 M.L.J., 175 at 
pages 180-181, this view has since boon doubted. 

Moreover, even when they do apply, the scope of their application is 
very limited. Section 331 of the Indian Succession Aet lays down that tho 
1 rovisions of the Act shall not apply to intestate or testamentary succession 
to the property of any Hindu, Muhammadan or Buddhist. Section 332 fur¬ 
ther empowers the Governor-General in Council to exempt from the operation 
of the whole or any part of the Act, the members of any race, section or 
tribe in British India, or any part of such race, section or tribe, and under 
this several aboriginal tribes have been exempted. Further, the Native 
Christian Administration of Estates Act Y1I of 1901 declares section 190 of 
the Indian Succession Act inapplicable to “Native Christians” and enables 
them to apply for succession certificates under the Succession Certificate Act. 
Section 187 of the Act relating to wills, however, continues applicable to 
them. 

51. Another Act which makes probate necessary in certain cases is the 

Hindu Wills Act, 1870, under section 
The Hindu Wills Act. 2 of which section 187 of the Indian 

Succession Aet is made applicable to 
a will or codicil made by any Hindu, Jain, Sikh, or Buddhist, on or after 
the 1st day of September 1870, within the territories of the Lower Pro¬ 
vinces of Bengal or the local limits of the ordinary civil jurisdiction of the 
High Courts of Judicature at Madras and Bombay, and to all such wills 
and cod'cils made outside those territories and l'mits so far as they relate 
to immovable property situated within them. Thus, a Hindu who comes 


* “Exempted person” means an Indian Christian, a Hindu. Muhamma¬ 
dan, Parsi or Buddhist or a person exempted under section 332 of the Indian 
Succession Act, 1865, from the operation of that Act. 

t Under the definition of this word in section 2 (9) of the Act, the three 
Presidencies cover almost the whole of India. 

JI-28 




218 


within the ambit of this statute and claims to succeed under a will is 
required to pursue his claim under a law similar to that governing Parsis, 
Europeans, Eurasians, Jews, and Indian Christians. 

In the year 1920-21 the total value of property ou which probate duty 
(i.e., duty under Article 11 of the Court-fees Act) was paid in Bengal 
amounted to as much as Es. 4,10,75,000, out of which property in land 
other than house property amounted in value to Rs. 24,01,000 and paid 
the duty in 38 cases. This shows to what extent the Hindu Wills Act has 
had the effect of bringing the property of Hindus in Bengal under the 
operation of the probate duty. 

But the Act does not apply outside the Lower Provinces of Bengal and 
the presidency towns of Bombay and Madras, and cases have been known 
whore persons ordinarily residing in these cities have gone out to the mufas- 
sal for the purpose of executing wills with the express object of putting 
themselves outside the pale of the Act, the property to bo disposed of 
being situate outside these cities. 

52. There is ono other Regulation, Bombay Regulation VIII of 1827, 

which provides for the “formal recog- 
Bombay Regulation VIII of 1827. nition of Heirs, Executors and Ad¬ 
ministrators and for the appointment 
of Administrators and Managers of Property by the courts”, and for proof 
of wills and for registration of wills which have been duly proved. This 
Regulation applies to all communities in the Presidency of Bombay, though, 
since the passing of the Indian Succession Act and the Hindu Wills Act, 
it can only affect Muhammadans and those Hindus and others who are 
outside the scope of those enactments. Under it, any person claiming to 
represent a deceased person may, instead of taking out probate or letters 
of administration under the Probate and Administration Act of 1881 or a 
succession certificate under Act VII of 1889, apply under the Regulation 
to the District Court for judicial recognition as heir or executor. The certi¬ 
ficate granted by the court under this Regulation is limited to the pro¬ 
perty to which the right of the heir, executor or administrator is recognised 
by the court and at present it makes very little difference as regards re¬ 
covery of debts or dealings with securities, whether proceedings are taken 
under this Regulation or under the Succession Certificate Act. The Regu¬ 
lation carries tho principle of compulsion no further. 

53. Meanwhile, by virtue of the provisions contained in various special 

Acts, such as the Government Savings 
Certain laws indirectly enforce re- Banks Act, 1873, the Post Office Cash 
presentation. Certificates Act, 1917, the Provident 

Funds Act, 1897, and the Imperial 
Bank Act, 1920, tho production of a succession certificate or of a probate 
or letters of administration can be insisted on as a condition precedent to 
the payment of money or transfer of shares to the heirs of a deceased 
person. 

The measure recently introduced by the Hon’ble Mr. Sethna in the 
Council of State is likewise intended to ensure that insurance claims are 
paid only to accredited inheritors who produce succession certificates or 
probate or letters of administration in proof of their claims. 


Summary of laws that require pay¬ 
ment of duties. 


54. To sum up, the effect of the 
enactments now' in force may be stated 
thus: — 


(1) Whether or not any right of succession is sought to he established 
in court, and w'hether the succession is testamentary or intestate. 

Probates or letters of administration are compulsory in the case 
of estates of the value of over Rs. 1,000, belonging to persons governed by 
section 9 of the Administrator General’s Act, i.e., in the case of Europeans, 
Eurasians, Jews, Armenians and persons of foreign domicile. 

(2) In cases where a right is sought to he established in a court— 
(a) Where the deceased has left a will, probates or letters of admini¬ 
stration are necessary in the case of—• 

(i) all persons governed by the Indian Succession Act, e.g., 
Indian Christians, Parsees, and where the estate to he administered is of 
a value of Rs. 1,000 or less, Europeans, Eurasians, Jews, Armenians and 
persons of foreign domicile; 

(ii) all Hindus where the Hindu Wills Act applies. 
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( b ) Where the deceased has died intestate, letters of administration 
are necessary in the case of all persons governed by the Indian Succession 
Act other than Indian Christians. 

(3) In cases where probate or letters of administration are not com¬ 
pulsory under the above 2 'rovisions, ij a decree is sought to be obtained or 
executed for payment of money, a probate or letters of administration or a 
succession certificate under Act Vli of 1889 is necessary. 

(4) Their production may also be insisted on under various special 

Acts such as the Government Savings Banks Act, 1873, the Post Office Gash 
Certificates Act, 1917, the Provident Funds Act, 1897, and the lmneriaf 
Bank Act, 1920. 1 

In the Bombay Presidency, Bombay Regulation VIII of 1827 offers 
an alternative to the grant of probate or letters of administration or the 
issue of a succession certificate. 

(5) In all other cases, the obtaining of a document of representation 
is wholly optional. 


55. To put the matter in another 
way, the communities may be ranked in 
Application of these to coininuni- the following order, having regard 
t ies ' to the bnrden of taxation imposed 

upon them: 

(i) Europeans, Eurasians, Jews, Armenians and persons of foreign 
domicile .—in cases of estates of the value of over Rs. 1,000, they are 
governed by section 9 of the Administrator General’s Act and probates or 
letters of administration are necessary. In cases where the estates are of 
less value, they are governed by sections 187 and 190 of the Indian Suc¬ 
cession Act. 

(ii) I’arsees .—They are not exempted persons under either section 
331 or 332 of the Indian Succession Act and are governed by the compul¬ 
sory provisions of sections 187 and 190 of the Indian Succession Act. 

(iii) Indian Christians .—They are governed by the Indian Succession 
Act, and under section 187 of that Act are required to take out probate or 
letters of administration when they seek to enforce rights under a will. 
They are exempt from the operation of the compulsory provisions of section 
190 regarding the obtaining of letters of administration in case of intestacy. 
They can apply lor succession certificates under the Succession Certificate 
Act where they are forced to sue for the recovery of debts. 

(iv) Hindus, Jains, Sikhs and Buddhists .—Those coming under the 
Hindu Wills Act are governed by section 187 of the Indian Succession 
Act in respect of testamentary succession, hut section 190 of the Indian 
Succession Act does not apj)ly to them. In cases not governed by the 
Hindu Wills Act, if they have occasion to sue for the recovery of debts, 
they are required to obtain either a probate or letters of administration or 
a succession certificate. 

(v) Muhammadans .—Muhammadans are in flic same position as 
Hindus not governed by the Hindu Wills Act. 

56. The inequality of the incidence of the la:; which has thus been 

illustrated lias long been a matter of 
Inequality of incidence among com-* complaint, which has resulted in one 
inunities. instance, that of the Indian Christi¬ 

ans, in exemption by legislation. The 
complaint was only recently voiced in the Legislative Assembly by Mr. Gin- 
wala, who said on 5th March 1923: “Tako another source of revenue which 
has not yet been tapped, though it is the intention no doubt to tap it, 
and that is death duties. I do not see why, when I die, my son, who may 
inherit Rs. 5,000, has got to pay Rs. 100 or Rs. 150 to the Government, 
whereas the son of any one of these Honourable gentlemen who may inherit 
a million escapes entirely, if he is a Hindu or a Muhammadan. There is 
racial distinction, if you like. We are fighting for the removal of racial 
distinctions, let ns fight on this point.” 



57. Nor is the inequality limited to the selection of certain classes for 

taxation. The tax also falls with un- 
The huiden is heaviest on the due weight upon the members of these 
poorest members. classes who are least able to boar it. 

In England, estates not exceeding 
£1(K) net are exempt. On small estates, where the gross value does not 
exceed £300, a fixed duty of 30s. may be paid, inclusive of all other death 
duties. On estates, where the gross value exceeds £300 and does not ex¬ 
ceed £500, a fixed duty of 50s. may similarly be paid. In India, on the 

othor hand, a duty of 2 per cent has to bo paid on the value of the smallest 

debt or security m respect of which a succession certificate is applied for. 

In the majority of provinces, a probate duty of 2 per cent is payable on 
estates of a value of over Us. 1.000, though in Bengal. Bihar and Orissa 
and Assam the limit has recently been raised to Bs. 2,1X10. These fees are 
payable in addition to the fixed fee* payable under article 1 of Schedule II 
of the Court-fees Act on an application for probate or letters of adminis¬ 
tration. 

58. Nor is the mode of levy satisfactory. Section 19-1 of the Court-fees 

Act . lays down that no order en- 
Other defects in the law. titling the petitioner to the grant of 

probate or letters of administration 
shall lie made upon an application for such grant until the petitioner has 
filed in court a valuation of the property in the form set forth in the 3rd 
schedule, and the court is satisfied that the proper fee on such valuation 
has been paid. There is no proper check on the full disclosure of assets in 
such schedule or on the valuation of such assets as are disclosed. Section 
19-H no doubt directs a notice to he sent by every District Court to the 
Collector of the district in respect of every application for probate or 
letters of administration made to it, and in the case of the High Court to 
the Board of Revenue or the chief controlling revenue authority. hut 
these authorities have not been given the necessary powers to make effective 
enquiry such as, to enforce the attendance of witnesses, to compel production 
of documents, or to issue commissions for examination of witnesses. Section 
19-1 expressly enacts that the grant of probate nr letters of administration 
shall not be delayed by reason of any objection by the Collector to the 
valuation ; and evasion of the duty in no way invalidates the grant. Further 
no rules exist as to the method of valuation of immovable property for 
purposes of an affidavit. Apparently the market value is intended to no 
givon, but the practice does not seem to be uniform. Section 19-E contains 
provision for cases of undervaluation, hut leaves it to the offender himself to 
apply for the proper stamping of the probate or letters of administration. 
Tho penalties provided in the section for delay in making the application are 
under the circumstances almost incapable of being put into force. Annexure 
B to section III of the affidavit exempts trust property from valuation, 
and the wording of it has given rise to doubts and conflicting decisions on 
the question whether, where joint-family property is included in the will 
of a Hindu, the whole of it or only the testator’s share should be taxed. 
Most of these defects are sought to he rectified by the Bill to amend the 
Court-fees Act now pending in the Legixlat vo Assembly, but it is not 
surprising that, with all these defects in the law. the amount that bus been 
collected in the past in the shape of probate duties has not been 
more considerable than is shown in Annexure B, which has already been 
referred to. 

PREVIOUS PROPOSALS FOR EXTENSION OF THE DUTIES. 

59. The question of a succession duty in India was first raised in the 

year 1859 in connection with the dis- 
Discussious prior to 1870. missions relating to the introduction of 

the income-tax. Mr. Wilson, who intro¬ 
duced the first income-tax, in his speech in the Legislative Council on 14th 
April 1860, discountenanced such a duty on the following grounds: — 

(1) That it would be more difficult to assess than ;jn annual income- 

tax; 


* In the Bombay Presidency, this was fixed by the amending Act‘of 
1922 on a graduated scale which rose to Rs. 10 in the case of applications 
for probate, etc., on estates of a value ox feeding Rs. 5,000. 
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(2) that, if applied to land, it would aggravate the most glaring 
delects in the existing system of taxation which then drew so disproportion¬ 
ately from the land; 

v3) that the succession duty had been tried in Kngland and failed; 

and 

(4) that such a duty would fall upon Indians only. 

The last two arguments may be disposed of at once. The general intro¬ 
duction of succession duties in .England had only been brought under dis¬ 
cussion in 1853, and since that date, these duties, tar from having failed, 
form now one of the most important and expanding sources of public reve¬ 
nue. The net receipts from death duties in Great Britain in 1921-22 and 
1922-23 were £51,263,666 and £56,494,667, respectively, and constituted 
among the inland revenue duties the largest source of income after the 
receipts from the income-tax and super-tax. As for the argument that the 
duty would fall upon Indians only, that depends on the terms of the law 
enacted. Under those so far in force, the contrary has been the case. The 
question of taxing the properties of foreigners and that of tho difficulty of 
assessment are dealt with elsewhere, as also ;s the question whether the 
extension of the existing duties on succession to landed properties would 
impose an unfair burden upon the land-holding cln.s. 

Proposals to impose succession duties were subsequently renewed, 
though not seriously considered by the Government, from time to time until 
the 19th October 1865, when Sir John Strachey in an important memo¬ 
randum summed up the previous discussions on the subject and came to the 
conclusion—-in his view unavoidable—that the general imposition of such 
a tax in this country would be objectionable in principle; that it could 
not by any possible means he assessed fairly, in practice and that the 
amount which it would be likoi.v to produce would not be suffic ient to make 
it, desirable to disregard the objections that existed to its imposition. 

In the year 1866, a succession duty on lands exempt from the pay¬ 
ment of revenue was proposed hy the Government of India as one of tho 
possible alternative ways of raising an additional revenue of a millimi 
sterling that was then required, and the proposal na» circulated for opinion. 
The replies generally were to the effect that a limited succession duty as 
proposed was feasible, but that it would produce very little revenue. 
Eventually, the idea was given up in favour of a license tax. 

•In May 1867, the Chamber of Commerce, Calcutta, addressed a letter 
to the Government of India, recommending various expedients for improv¬ 
ing tho general revenues. One of these was the imposition of a succession 
duty. 

On 20th September of the same year, the Government of India addressed 
the Secretary of State upon the proposal and pronounced against it. Their 
reasons were— 

(1) that it would be difficult to assess and would be unpopular and 
harassing; 

(2) that it would he paid from capital : 

(3^ that joint ownership and enjoyment of property in India results 
ill the fact that, when a member dies, no one is usually richer by his death; 

(4) that where lands wfire temporarily settled landed property naying 
revenue should not ho taxed, as such revenue was already a fair contribu¬ 
tion to the State and was periodically revised ; and 

(5) that the task of assessing personal property in India would in¬ 
volve enquiries of an inquisitorial nature. 

411 these objections will he dealt with later on. It may, however, be 
mentioned here that Sir Henry Maine, who was strongly opposed to the 
introduction of a general succession duty at the time, excluded Bengal from 
his objections: and thought that, owing to tho existence of individual 
ownership and to the permanent revenue settlement, the duty might be 
tried in that province, a suggestion which was subsequently approved by 
Sir John Strachev in 1882 in his “Finances and Public Works of India 
from 1869 to 1881.” 
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CO. It was not long, however, before those opinions were changed, in 

1870 there was passed the Court-fees 

'Jho Court-fees Act, 1870. Act, which imposed a duty of 2 per 

cent on probates and letters of ad¬ 
ministration which, it may bo noted, was the equivalent of the then English 
rate. In his evidence before the Committee on East India Finance 
in 1873, Lord Lawrence referred to succession duties as having been con¬ 
stantly talked of in this country as a new source of revenue. 

61. During the years 1879 to 1881 an attempt was made to extend 

the operation of the compulsory pio- 
The Probate and Administration Act visions contained in the Indian Succes- 
and Indian Succession Certificate sion Act regarding probate and letters 
Act. of administration to persons not till 

then governed by it. That attempt, 
was, however, given up on account of the opposition which it evoked, and 
under the Probate and Letters of Administration Act, which was passed 
in 1881, the obtaining of probate and letters of administration remained 
optional. In the "discussions in Council connected with that Act, a pro¬ 
posal was also made to the effect that any person obtaining a certificate 
under Act XXVII of 1860, corresponding to the present Succession Certi 
cate Act, should pay a court-fee, not only on the portion of the estate 
for which lie was applying for a certificate, but upon the entire value of 
the estate. This proposal also mot with opposition, and in the event it 
was decided that the certificate granted to an applicant should specify the 
debts in respect of which it was issued so that the holder thereof might not 
find il easy to utilise it for the collection of other debts, and that he should 
he at liberty to amend the schedule of debts by adding further debts on 
payment of a further lee—a decision which was embodied in the present 
Succession Certificate Act of 1889. When this Act was under discussion in 
the Viceregal Legislative Council, Sir Griffith Evans stated:* “It is not 
unlikely that means will some day be devised for bringing property held 
under Mitakslnua law within flic reach of a succession duty. T do not 
think the difficulties will be insuperable.” He brought up the same subject 
on two other occasions, viz., in 1894, in tiie debate on the Financial State¬ 
ment and in 1899 on the amendment to the Court-fees Act. 

G2. The question of a succession duty has since been raised in various 

informal discussions, as for instance, 
Later discussions. in the year 1907, when the Hon’ble 

Dr. Ka.sh liehari Ghose, in his speech 
on the budget, suggested in distinct terms tho imposition of a succession 
duty on the estates of deceased Hindus and Muhammadans. Uy Act VII 
of 1910, the principle of graduation was introduced in the rates of duty 
levied under tho Court-fees Act on probates and letters of administration, 
which till then, had stood at a uniform percentage, viz., 2 per cent, and 
the rates wore raised on amounts exceeding Rs. 10,000, as follows: when 
the amount exceeded Rs. 10,000 and did not exceed Rs. 50,000, 2f per cent; 
when the amount exceeded Rs. 50.000, 3 per cent. 

63. It was tho introduction of the Reforms, however, that again 

brought the matter into prominence. 

The Reforms and after. The fact that a tax on succession and 

on acquisitions by survivorship was 
scheduled as a source of provincial revenue 'clearly showed that those 
lesponsible for the framing of the rules considered the imposition of such a 
tax, not only practicable, but probable and desirable, as a means of financing 
the new Governmental undertakings that were foreshadowed. Tho financial 
stringency following the war caused Provincial Governments to examine 
every means of increasing their resources. Consequently, in almost every 
province, the question of the possibility of introducing a succession tax 
began to be discussed. In Madras, a Committee was appointed to examine 
tho questi on in 1922. They made a roport recommending that a duty 
similar in character to the estate luty levied in England under the 
Finance Acts be introduced and made applicable to all communities alike. 


' Proceedings of llic Council of the Governor--General of India, 1889, 
page 79. 
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On their recommendation, the Madras Government drafted a Bill, which 
however has not yet been launched in the Legislative Council. In Bengal, 
the question was examined by special officers in the year 1922 and their 
enquiries led to tho appointment of a Committee to examine the whole 
subject in the year 1924. In Bombay, similar discussions led to the drafting 
of a Bill, in addition to which a spec al officer was appointed to enquire 
fully into the defects of the existing law. Meanwhile, the rates of probate 
duty were also increased in the manner already detailed. The Excise 
Committee appointed by the Government of Bombay in 1922-23 recommend¬ 
ed a duty on succession as the most important tax to take the place of 
the excise revenue in future years. They stated: “We recognize the 
difficulties in the introduction of such a tax among a population predomi¬ 
nantly subject to Hindu Law, hut fa) the tax is one which presses most 
heavily on the persons most ahle to bear taxation, and (b) it is one which 
does not discourage thrift to the extent which much other taxation does. 
We are of opinion that it is not impossible for the Government with 
export legal advice to devise a method of arranging the tax which will 
not lead to wholesale evasion nor to unjustifiable hardship on any parti¬ 
cular community”*. The Compulsory Education Committee in Bombay 
(1922) also made a similar recommendation. Leading politicians have 
recommended the imposition of a succession duty both in the Legislative 
Asssembly and elsowhere. Mr. Ginwala’s speech dated 5th March 1923 
in the Legislative Assembly has already been refevied to. The Hon’ble 
Sir Maneckji Dadabhoy, in moving the resolution in tho Council of State 
in July 1923 to the effect that an enquiry should he mado into the whole 
system of taxation in India, made use of the following language: 

“The exemption of Hindus and Muhammadans from inheritance duty 
is the weakest spot in the British Indian system of taxation and most 
inequitable. The incontestable underlying principle of economic and equit¬ 
able taxation is that a tax should be levied according to the ability of 
the tax-payer. Why then should onr Hindu and Muhammadan brethren 
object to a duty on inheritance in cases where inherited property is able to 
bear a moderate duty for rovenuo purposes? It is notorious that all rich per¬ 
sons of the Hindu and Muhammadan community dying escape death duty, 
which is paid by all other classes of tho community .... Such a 
principle of inequality would not be tolerated for a moment in any other 
country, and economists of all shades of opinion would have revolted against 
such inequality, had it been the case in _ Great Britain that one class 
fully able to hear the impost has escaped a just tax, while another not able 
to pay it was subjected to penalty for evasion. 

“I venture to submit that a system could easily be devised whereby, 
in ease of a joint family, the fiscal statute may be made uniformly operative 
without the destruction of the right of survivorship or any prejudice to the 
maintenance of the coparcenary status.” 

In 1923, a Bill was introduced in the Legislative Assembly which, 
speaking generally, provided for levelling up the duties leviable under the 
Court-fees Act on probates, letters of administration and succession certifi¬ 
cates, to the rates in force in Bengal, and for removing the most prominent 
defects in the language of Chapter IIT-A of the Court-fees Act, 1870. The 
Select Committee which considered this Bill have recommended a reduction 
of tho rates from 2 per cent to 1 per cent on probates and letters adminis- 
tration where the amount or value of tho estate exceeds Rs. 2.000 but does 
not exceed Rs. 10,000, the adoption thereafter of a progressive rate rising 
by 1 per cent and the enhancement of the maximum rate from 5 to 6 per 
cent. A full schedule of the rates as amended by the Select Committee is 
appended—vide Annexure C. 

THE OBJECTIONS CONSIDERED. 

64. It has now been seen that duties on inheritance or succession are 

regarded in all civilized countries as 
Summary of tho case for the tax. one of the most suitable forms of taxa¬ 
tion available; that there is nothing 
repugnant £o their levy in India in either history or tradition; that they 


* Report of the Excise Committee, Bombay, 1922-23, page 125. 
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are actually imposed on certain communities; that their extension to other 
communities has been many times considered and was finally put forward as 
an important factor in the taxation proposals of the Reforms; and that 
several Local Governments already have the impo-itinn of such duties under 
contemplation. 

It remains to consider the objections which have hitherto operated to 
prevent their extension. The objections that have been raised to the 
imposition of an inheritance tax in India arc partly of a general character 
and partly peculiar to special communities. 

General objections. 05. The general objections are— 

(i) that the tax would lull upon the land which already pays its. 

share; 

(ii) that the valuation of movable property would bo impossible with¬ 
out inquisitorial enquiries; 

(iii) that the habit of investment is in its infancy; and 

(iv) that reliable figures of income have yet to he obtained. 

66. The first objection, namely, that the tax would press with unduo 

hardship on the land, is undoubtedly 
That the tax would fall upon tlie the most serious one and, as has been 
land, which already pays its seen, it is one that has been raised 
share. almost every time the suhiect of death 

duty taxation has been discussed. 

Now, whatever the force of this objection some decades ago, it has 
lost most of it since the adoption, in the beginning of this century, 
of a poh'cy of moderation in regard to assessments to land revenue. In 
tho Punjab the percentage of net rentals taken by the Government in 
the shape of land revenue varied before resettlement from 13 to 27 per¬ 
cent, the average being 17.8 for eleven districts which have recently been 
sett'ed. After resettlement the average was only 25 per cent. In fhe 
United Provinces the percentage of revenue to rental value, which owing 
to various reasons is less than the economic rental, was on an average 
27. In Bombay the percentage which assessment bears to rent varies 
from 17 to 50 per cent, wlrle in Berar the average for two cotton 
taluks recently settled was as low as 10 per cent. In the Madras Presi¬ 
dency an enquiry made ten years ago showed that the percentage of 
assessment to rental in the case of atl classes of leases taken together 
varied from 10.7 to 29, tho percentage in half the districts being less than 
17.1. In territories where the permanent settlement prevails, the share of the 
profits on laud paid as revenue to the Government is even less, though even 
here it has been put forward as an argument against the levy of an inherit¬ 
ance tax that the zemindars have to pay local cesses, or that they arc 
heavily indebted. 

The argument that land should he exempt from the inheritance 
tax because incomes from land pay land revenue can at the present 
day have no more value than would the similar suggestion that 
industrial capital should be exemot from the inheritance tax because indus¬ 
trial incomes pay income-tax. The ownership of land passes from hand to 
hand so frequently that, in the caso of most of the owners of land at 
present, the land is as much an investment ns shares in a company or 
deposits in a bank, and tho owners have bought lands with full knowledge 
that land revenue is payable thereon. The land revenue may in their case 
■be said to have become absorbed in the lower selling price paid by them. 
There is, therefore, no reason to exempt land any more than buildings 
or other forms of investment. Nor is any scheme of inheritance taxation 
that may be devised likely to touch the smaller cult-vators: and if the 
taxable minimum is fixed fairly high, tho objection that the duty will 
press unduly heavily upon land cannot be regarded as a very serious one. 
Moreover in India the only other tax on land is the cess lev-’ed for local 
purposes, which in tho temnorarily-sottled provinces is generally one anna 
in the rupee. In almost all European countries in addition to a land tax 
assessed on a cadastral basis there are heavy local rates, an income-tax 
on the not income from land, death duties and in a few cases a tax on 
the net income of the farmer, 



07. It is coil toil dt'<l tluit the valuation of movable jmiperties would bo 

impossible without inquisitorial en- 
That the. valuation of movable pro- quiries, involving the violation of 
porty would be impossible without domestic privacy, search of houses for 
inquisitorial enquiries. accounts and the digging up of floors 

and walls. The valuation of person¬ 
alty involves considerable difficulty in every country where such valuation 
is necessary for the jiurpo.se of taxation. It is true that, in India, an 
appreciable amount of personalty is locked up in the shape of jewels, 
vessels and cash, which are capable of easy concealment, and that, when 
these are traced out, claims may he forthcoming that they are not the 
property of the deceased, hut the stridhamtm or separate property of 
some female member of the family. But again, it is chiefly among the 
jioorest classes that the habit of investing all savings in jewellery obtains, 
and if a fairly high exemption limit is fixed, it is likely to he much less 
prevalent among the classes that would he affected by the tax. Further, 
this argument does not sufficiently recognise what a tremendous change 
has occurred within the last few decades in the amount of investment in 
securities made by the inhabitants of this country. In this connection 
it will he of interest to study the following analysis of the nature of the 
property in respect of which probate duty was paid in Bengal in 1920-21. 
The total number of cases was 4Id of which the details were as follows: — 


(1) Cash in hanks ., 

(2) Government securities 

(3) Property in puhlic companies 

(4) House property 

(6) Land other than house pro¬ 
perty. 

(8) All other property 


Number of oases 
including 
such property. 

183 

188 

178 

176 

38 


Mefuetious for debts, eto. 
Total value of property on which duty was paid 


Value of property 
ass Bsod to 
duty, 
as. 

0,87 0i)0 
36,31,000 
1,06,07,000 
78,36,000 
21,01,000 

1,02,36,000 

1,16,66,000 

31,91,000 


4,10,76,000 


That the habit of investment is in its 
infanoy. 

paper in this country stood at 


(59. This leads on to the objection made in the course of the earlier 

discussions that the habit of investment 
is still in its "infancy, A few figures* 
will show how far that can he regarded 
as effective at the present day. In 
1923-24 the total value of Government 
Us. 3,58,20,41,646, as against only 
Its. 93,19,13,840 in 1883-84. The total amount of paid-up capital in joint 
stock companies, wlfoh stood at Its. 40,17,40,650 in 1904-05, stood in 1923-24 
at Bs. 2,54,56,69.603. Deposits in post office savings hanks have risen from 
Rs. 4,33,77,000. the quinquennial average for 1882-83 to 1886-87, to 
Rs. 24,78,83,170 in 1923-24. Every year the number of new life assurance 
policies is on the increase, with the result that, while the sum assured in 
1919 was Rs. 4,49.06.170. that assured in 1923 was Rs. 5,84,93,533. The 
total sum assured on life assurance policies exclusive of postal insurances 
at the end oi 1923 stood at Rs. 51,83,78,748 as against Rs. 38,71,31,525 in 
1921. On the 31st March 1923. there were 39,988 postal insurance policies 
in force, assuring a total sum of Rs. 6,82,23,639, including bonus additions, 
In the lace of these figures, it can no longer he said that the habit of 
investment is in its infancy in this country. 

70. It has also been contended that the assessment of death duty would 

lie difficult because reliable figures of 
income are not available. At the best 
this was a reason for improving the 
machinery. Of late years, however, tho 
strength of the objection has been 


That reliable figures of income 
have yet to he obtained. 


Further details ol these figures will be found in Annexure C, 
11-29 
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greatly reduced l>y tlio reorganisation of tlio Income-tax Department; and 
tlie improvement may confidently be expected to continue. If the collection 
j ? death duty is added to tlie functions of the department, that will be an 
added stimulus to improvement, and the two sets of figures will ultimately 
operate as a check on one another. 


71. The objections peculiar 

Objections peculiar to special 
communities. 

Hindus. 


to special communities may now be con¬ 
sidered. Generally speaking, they arise 
from tlie var.ous personal laws in force, 
the chief of them being those connected 
with the law of the joint Hindu family. 


72. The death duties which have been examined take the form of a 

mutation duty, as in the case of the 
(1) The argument that there is no estate duty in England, or of an aequi- 
mutation or acquisition such as sition duty, as in that, of the succession 
gives occasion for the levy of duty or legacy duty. It has been eon- 
death duties. tended that neither of these ideas is 

applicable to the Ulitakshara joint- 
family system, under which property is acquired by birth and not by death, 
and that there is in consequence no question of succession or inheritance. 
This necessitates an enquiry into the true nature of the interest which a 
member of a joint Hindu family possesses in the property of the family. 
So long as the family is undivided, he has a right to enjoy the family 
property jointly with the remaning coparceners. He can sell or mortgage 
his undivided interest in the family property, though he cannot dispose 
of it by will, la some provinces, e.g., Madras, lie can even make a gift 
-of jt inti’V vivos. His creditor can attach it during his lifetime for his 
own separate debts and bring it to sale. The coparcener himself, or a 
purchaser of his interest by private or court sale, can have the amount of 
that interest ascertained hv partition. And it has been held by the 
Privy Council that ‘‘a severance of estate is effected by a mere unequivocal 
declaration on the part of the coparcener himself of his intention to hold 
his share separately, even though no actual division takes place”.* Again 
on a change of religion, the share of the party concerned becomes ipso facto 
severed from the shares of the other members. Under the circumstances, 
it is clear that a coparcener lias an interest in joint-family property, 
which interest is capable of valuation. Xor can it be contended that, 
on tl\e death of a coparcener, the. remaining coparceners do not secure 
an accretion to their interests. Their interests are enlarged, and if a 
partition took place immediately after a death, the share of each sur¬ 
vivor would he greater than wlmt lie would hnve secured on a partition 
made before such death. 


As has been already stated, the English law contains a provision by 
which the share of a deceased man in a property of which he was the 
joint tenant or joint owner, is regarded as falling within the category of 
property of which he was at tlie time of his death competent to dispose. 
Reference has also been made to section 3 of the Succession Duty Act of 
1853. which treats acquisition by survivorship as succession for purposes 
of that Act. It is true that joint ownership, as understood in England, is 
not the same thing as joint ownership under the Mitakshara law, since 
the former arises by purchase and the latter generally by birth. Hut this 
consideration does not militate against the possibility or equity of taxing 
tlie share of an individual coparcener on his death. 

73. It may he argued that, if a duty is levied on the ground of accretion 

to the property of the surviving co- 
(2) The argument that, if duly is parceners, by reason of the death of 
to he paid on accretion through one coparcener, equity demands that 
death of a coparcener, there should compensation should be given when, 
he a corresponding rebate on tlie on the birth of a new coparcener, 
occasion of a birth. their shares are reduced. A similar 

argument in tlie case of income-tax 
would lead to the unthinkable result that, since the Government levies 
income-tax on gains made by traders, they should also pay compensation 
to them whenever they incur losses. Further, if in the ease of a joint 

* Plpase see. e.g.', T.L.H.. 43 Ca].. 1031; 43 T.A., 151, 
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Hindu family, only the share .of tile iudiv.dual coparcener is taxed, it can 
easily be demonstrated by an example that, on a series of successions 
occurring in two similar families, one governed by the Mitakshara law 
and another by a different law, suv, that applicable to the Indian Christian 
community, the payments in the latter case, where the whole estate passes 
on the death of its possessor, woidd greatly exceed those made on the 
shares passing under the Mitakshara joint-family law. 

For the sake of simplicity take the case of a joint Hindu family the 
male members of which consist ol the head of the family A , his only son B 
and his single grandson 

If A died now and the present value of the joint property were .Y, the 
death duty on this property would he assessed on J.V. 

if 1I died thirty years hence, the amount to bo assessed to duty 
al his death would he J x iA"; for the present value of a rupee to bo realised 
thirty years hence is approximately 4 annas, the rate of interest being 
assumed to be 4J per cent. 

Similarly, if (.' died thirty years after Ji, the amount to he assessed 
at his death would be J x (i) 3 -Y. 

Thus the sum of the amounts to be assessed on the deaths of /l, II and 
0 would be on JvY .fix i-Y -fix (i) 2 A' = 2/3A'. 

If however .4 and his descendants were all Christians, the total value 
of the estates on which dutv would be assessed would be X -f -f (i) 2 X — 
4/3-Y. 

Thus the same property would pay twice as much duty if it belonged 
to a Christian. It can similarly be shown that, if .4 had two sons and 
these had two sons each, the duty that would be realised in the ea-e of a 
joint Hindu family would be one-third that in the case of a Christian family, 

74. it has been argued that, owing to tlio high rate of infantile mortality 

in India, the occasions for the levy of 
(3) The argument that the occasions the duty would be much more nunier- 

for the levy of the duty would be ous than under other systems of Jaw. 

much more numerous than under This can be mitigated in two ways 

other systems of law. which will be discussed later, numely, 

first, by a reduction of the charge in 
the case of quickly repeated successions, and second, by imposing a limit of 
age of the co-sharers of joii^t Hindu families whose deaths should be taken as 
giving an occasion for levy of the duty. Meanwhile it may be noted again 
that, if only the individual share of each member is taxed on his death, 
the average amount of death duty paid by a Hindu family governed by the 
Mitakshara law will not be greater than that paid by a family governed 
by another system of law. 


75. An objection which has more substance in it lies in the fact that, 
™ ]x . „ . . . in a joint Hindu family, on the death 

The difficulties of ascertaining the „f a coparcener, there may be eon- 
share of the deceased and the Mider(lb i e diffit . u i ty in alTi ving at the 
labilities. value of the net assets of the deceased. 


76. Under the Hindu law, debts borrowed by a member of a joint family 

may be binding, not only on the per- 
On account of debts. son borrowing, but also upon others. 

For instance, suppose certain debts 
have been incurred by a father in a joint family; they may be of three 
kinds: 

(i) debts incurred by him for the purposes of the family; 

(ii) debts incurred by him, not for the purposes of the family, but 
for his own purposes, which, however, were neither illegal nor immoral; or 

(iii) debts incurred by him for illegal or immoral purposes. 

Now, debts of the first and second classes are binding upon the sons' 
shares of the joint-family property, the first because they were borrowed 
by the father for family purposes, the second on account of what is known 
as the pious obligation of the sons to discharge their father’s debts. The 
third are not binding upon the sons at all, but in some cases may be binding 
upon the separate property of tho father. As regards other coparceners 
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than the father, debts incurred by them will be binding upon the other 
members of the family if they have boon incurred in the capacity of manager 
of tho family and for tne purposes of the family. There is no presumption 
that a debt contracted by a manager is for a family purpose. Again a debt 
incurred by a son will not be binding upon his father unless lie has incurred 
it as the manager of the family and for a family purpose. It would, however, 
he binding upon himself. This being tho law, there is a danger lest, on the 
death of the father or other coparcener, debts contracted by the deceased 
person for bis own purposes should be represented us debts binding on the 
whole family, and further lest debts contracted by the surviving members 
should be claimed to he family debts, which would go to reduce the value of 
the net assets of the deceased. The decision of questions about the binding 
character of debts is fraught with very great difficulty even in courts of 
law and would, therefore, require careful investigation. But they do not 
create an insuperable difficulty in the way of introducing an inheritance tax 
among the Hindus. It may he of interest to examine a concrete ease. Sup¬ 
pose a father dies leaving three sons and gross assets of the value of one 
lakh of rupees. His share of gross assets would lie Bs. 25,000. Suppose 
lie has left debts to the extent of (1) l{-s. 20,000 binding upon the entire 
family, (2) Rs. 10,000 binding upon bis >ous on account of their pious 
obligation, and (0) Its. 10,000, illegal or immoral, and not binding upon 
them, but binding on himself. How are the net assets to be calculated? If 
all the Rs. 40,000 worth of debts left by him he deducted out of his share, 
then his debts consume the whole of his assets. On the other hand, there 
is po reason why the Its. .'10,000 of debts falling under the first two cate¬ 
gories, which are binding on the sons’ shares of the family properties, 
should not be distributed among them also in proportion to their respective 
shares of tho family property. If this is done, the father’s share of the 
binding debts would be one-fourth of Rs. 110,000, that is to say, Rs. 7,500. 
His other debts, for which lie alone would be liable, would bo Rs. 10,000 and 
the balance of tho assets'would be Rs. 25,000 minus Rs. 17,500, that is, 
11s. 7,500; and on this, estate duty would have to he paid. 

77. In valuing the net assets of a joint family, various kinds of claims 

to maintenance on the part of the 
Maintenance and other claims. members thereof will also have to be 

takeo into consideration. For in¬ 
stance, according to Hindu law, widows of deceased coparceners and their 
unmarried daughters are entitled to be maintained out of the joint-family 
property ; a widow bolonging to the family is aljo entitled to reside in the 
family house and cannot lie ousted except to satisfy more paramount claims. 
Unmarried daughters of the family are also entitled to portions for their 
marriage expenses, and on the partition of u joint Hindu family, all these 
rights are generally adjusted, hi calculating the net assets of a deceased 
person, allowance would have to be made for all these liabilities. 

78. There would also be some difficulty in ascertaining the value of the 

property passing to or from a widow 
Difficulty of ascertaining the value or other limited owner. As already 
of life interests. pointed out, widows and daughters 

taking property by inheritance take 
only a limited estate, limited in duration to the lifetime of the person 
taking the property and limited in estate to mere enjoyment during life 
with rights of alienation of the corpus only for what may briefly be des¬ 
cribed as necessity, such as payment of debts of the deceased male holder, 
of the Government revenue and so on. In the case of a succession to or 
by a limited owner, it would he a question whether tho whole property 
should he valued as though it were a fee simple, or whether it should be 
valued aetuarially according to flic expectation of life of the widow. 

This question would become particularly important where two females 
succeeded to a life estate with rights of survivorship between them. For 
instance, two w idows may succeed to their husband for a life estate, and on 
the death of one ot them, the other may succeed to her right by survivor¬ 
ship; or two daughters may succeed to their father’s estate with rights of 
survivorship to one another. 'The property passing at the death of one of 
the widows or daughters would not be equal to the whole value of the pro¬ 
perty. On the death of the surviving widow or daughter, tho property 
would revert to the heirs of the last male holder. 
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79. Alienations made by widows in favour of strangors may sometimes be 

binding upon the reversioners and 
Alienations by widows. sometimes not, according as the aliena¬ 

tion was for approved purposes or not. 
in ascertaining the value of the estate passing to a reversioner on the 
death of a widow, the question of the validity of her alienations may have 
to be decided. 

80. While in every country the ingenuity of tax-payers devises various 

means of evading the most carefully 
Facilities for evasion through planned taxes, there will exist, as re- 
bent/mi transactions. gards an inheritance tax in India, 

special facilities for evasion provided 
by the law itself. For instance, benumi transactions are recognised by 
Hindu law and have been copied hy Muhammadans also. They may he of 
two kinds: (i) transactions where, in the place of the name of the actual person 
to he benefited, the name of another person is inserted; and (ii) transac¬ 
tions which are not intended to take effect. It may not ho an easy task 
to decide which properties standing in the names of strangers to the family 
or of individual members thereof are really joint-family properties and 
which not. especially as sometimes these transactions are entered into 
without any immediate or ultimate fraudulent motive. 'J'wo of the mem¬ 
bers of the Civil Justice Committee and one co-opted member, Sir Tej 
Bahadur Sapru, have appended a note to the Hoport of the Committee, 
recommending that benami transactions should he prohibited; hut even 
they have added the following limitation to their recommendation: 
“Nothing in the prohibition .shall debar a member of a joint Hindu family 
from pleading or proving that the property standing in the name of its 
harta or manager or any other member of the family belongs to the said 
family, or that the property in the name of a stranger to the family belongs 
to it, if the said member could not. by due diligence, have avoided the name 
oi names being introduced in the documents or their being executed”*. Tlio 
question of deciding whether a transaction was benami or not may give 
rise to difficulty, hut it might be possible to enact that the authorities ad¬ 
ministering the inheritance tax should decide the question after a summary 
enquiry and that, on their decision, a suit would lie in a civil court within 
a limited period, say, three months. A refund might bo ordered if, as a 
result of that suit, the property was excluded from the estate of the deceased. 

81. A similar device may suggest itself with respect to claims made 

hy individual members of a joint family 
Claims of self-acquisition. regarding the family or self-acquired 

character of particular items of pro¬ 
perty. For instance, an individual member may claim a family property as 
his own self-acquisition and seek to withdraw it from the operation 
of the death duty, or the surviving members of a family may claim a self- 
acquired or separate property of a deceased member as joint-family pro¬ 
perty and thereby seek to reduce the quantum of property liable to he taxed. 
These questions may be difficult of decision, but are not sufficient, hy them¬ 
selves, to deter the State from undertaking legislation to impose a death 
duty. 

82. According to the Mitakshara law, the father of a family may 

effect a partition at any time between 
Alleged oral partitions and roliu- himself and his sons, and every iriem- 
quishments. her of a joint family has a right, hy a 

mere unilateral declaration communi¬ 
cated to the other members, to separate himself from them. As tho law now- 
stands. a partition in a joint Hindu family can he effected without a docu¬ 
ment in writing and registered. If it is proposed that only the individual 
share of the deceased coparcener at his death should be taxed to succession 
duty, this state of the law would not hy itself introduce any complication. 
But surviving members might assert that at the partition the deceased person 
had consented to take and had obtained a much lower share than'ho would 
otherwise have become entitled to. In fact, according to Hindu law, a 
member may even relinquish his whole share in favour of the remaining 
coparceners. All such cases of total or partial relinquishments of shares 
might he treated as gifts of tho portion relinquished and the same law 
might be made to apply to them as to gifts. 


Report of the Civil Justice Committee. 1924-2- r >. page 009. 
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83. It is needless to add that gifts inter vivos might also he resorted 

to as a method of evading the duty 
Clifts inter vinos. unless that was prevented by the im¬ 

position of a similar duty upon them. 

81. The total surrender or relinquishment of a life estate by a widow in 

favour of the next reversioner lias the 
Relinquishment by a widow and effect of accelerating his or her succes- 
accolerutiou of the reversion. sion and might he resorted to as a 

method of evading death duties. Ques¬ 
tions might arise as to how such relinquishments should he, treated. There 
would be some difficulty in treating a relinquishment as a gift. The widow 
has nothing to give except her life interest; but what the reversioner 
secures as a result of tho relinquishment is not merely the life interest 
of the widow, but the interest which, as a reversioner, he or she is entitled 
to, and the reversioner secures it. not as a donee from the widow, but as 
heir of the last male owner. By her relinquishment in favour of the rever¬ 
sioner, the widow, as it were, effaces herself and accelerates the latter’s 
succession. If the person in whose favour the widow gives away her life 
interest is a stranger, that stranger would become entitled only to enjoy 
the estato till tho widow’s death, and need not pay any death duty at all. 
If. by virtue of the relinquishment, the reversioner, iike a stranger, got 
nothing more than the widow’s life estate, he or she likewise need not 
pay any death duty. What he actually secures, however, is a succession to 
tho estate at the time of such relinquishment. In England, the release 
of a life interest in favour of a reversioner is treated as a gift, and the 
question has to he determined whether it should he treated in the same 
way in this country. This will he dealt with later. 

85, The case of joint families under the laws prevailing in Malabar 

raises even greater difficulties. The 
Difficulties under tho Malabar law. distinctive feature of the joint-family 

property under those laws, as compar¬ 
ed with joint-family property under the Mitakshara law, is that there 
cannot he a partition of the family property except with the consent of all 
the members of the family. In other words, no member of tho family has 
a right to demand or enforce a partition. Similarly, no member has a right 
to alienate or will away his share, nor can such a share he proceeded against 
for his separate debts, fn the absence of a right to demand partition, it 
may seem inexpedient to tax, on the death of a member of a turwad. his 
undivided interest in the turwad property. If, on grounds of equity, it is 
considered necessary to tax turwad properties, the best c-our.se seems to be 
to make a per odicnl valuation of them. say. once in thirty or 
thirty-five years, and levy a rate of duty thereon similar to that which 
is levied on inheritances in the case of other communities, and to make the 
duty payable by annual instalments distributed throughout the period of 
the settlement. Such a levy may be likened to the corporation tax levied in 
England and in some other countries on property held in such -a manner 
as to render its devolution on death impossible. In making the assessment, 
the number of persons who claimed maintenance out of the turwad property 
would have to he taken into consideration, and a fair proportion of the 
property exempted from taxation on that account. 


Difficulties under the Muhammadan 
law. 


86. Two special difficulties con¬ 
nected with the Muhammadan law 
may also be mentioned: 


(i) The Muhammadan law of inheritance recognises so many heirs 
and so many limitations on the portions inherited by them that in parti¬ 
cular eases of succession, the shares of individual heirs may work out to 
very small sums. In such cases, a provision like the one contained ill sec¬ 
tion 13 of the English Finance Act of 1894 might enable the Government 
Lo overcome the difficulty of assessing and collecting the tax. The section, 
in effect, provides that, where, by reason of the number of deaths- on which 
property has passed, or of the complicated nature of the interests of differ¬ 
ent persons in property which has passed on death, or from any other cause, 
it is difficult to ascertain exactly the amount of doath duties, the Commis¬ 
sioners of Inland Revenue may fix a composition to he paid in full discharge 
of all claims for such duties. 
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(ii) According to the Muhammadan law and under the Muhammadan 
Waki Validating Act VI of 1913, it is competent to a Muhammadan to 
create a wak) tor the maintenance and support wholly or partially of his 
family, children or descendants, provided that the ultimate benefit is in 
such a case expressly or impliedly reserved for the poor or for any other 
purpose recognised by the Muhammadan law as a religious, pious or 
charitable purpose of a permanent character. No such wal:f is to be deemed 
to be invalid merely because the ultimate benefit for the poor or for such 
purposes ns aforesaid is postponed until after the extinction of the family, 
children, or descendants of the person creating the waif. When property is 
dedicated by way of aakf, the ownership is deemed to be transferred from the 
dedicator to the Almighty, and the property cannot he alienated or attached. 

In the case of Abdul Fata Muhomiil v. Itiisaiiun/u (1894), 22 Cal., 
619, their Lordships of the Privy Council said: “If a man were to 
settle a croro of rupees, and provide ten for the poor, that would be at 
once recognised as illusory. It is equally illusory to make a provision for the 
poor under which they are not entitled to receive a rupee till after the total 
extinction of a family; possibly not for hundreds of years; possibly not until 
the property had vanished away under the wasting agencies of litigation or 
malfeasance or misfortune; certainly not as long as there exists on the 
earth one of those objects whom the donors really cared to maintain in 
a high position. Their Lordships agree that the poor have been put 
into this settlement merely to give it a colour of piety, and so to legalise 
arrangements meant to serve for the aggrandisement of a family.” Private 
i cakfs such as those described by their Lordships were invalid before the 
Muhammadan Wakfs Validating Act of 1913, but appear to be valid under 
the above-mentioned Act. They .are in reality mere settlements of pro¬ 
perty in perpetuity in favour of one’s heirs and relations. There is no 
reason why they should not pay estate duty until the actual charity, as 
distinguished from mere support of the lam ly. comes into opera¬ 
tion. Nor is there any reason why, when a portion only of the income from 
a property is dedicated to a religious nr charitable purpose, the propor¬ 
tionate fraction of the value of the property corresponding to the portion of 
the income which is not dedicated should not be taken into account for pur¬ 
poses of estate duty. The value ol the benefit accruing to individuals 
frpm death will, if their interest extends to the whole income of the pro¬ 
perty. he the principal value of the property ; and, when it extends only 
to a part thereof, its proportionate value. Private wakfs, in so far as they 
are not for purposes which are ordinarily regarded ns charitable or religious 
may thus be treated as settled property for purposes of inheritance taxation. 

87. In the abovo note an endeavour has been made to bring out fully 

the difficulties that may arise, both in 
Summary the ordinary course of business and hy 

way of evasion, in applying the princi¬ 
ples of a succession duty to a population governed by diverse and complex 
systems of inheritance. There i- no disguising the fact that eases of extreme 
complexity may arise and that the department that administers the law will 
need the assistance of competent legal advisers. On the other hand, it 
must he remembered that these difficulties will arise only in exceptional 
cases; that similar difficulties have arisen in other countries and have 
been met, partly by legislation and partly by the employment of competent 
legal officers; and that even in India no small number of typical cases is 
actually being dealt with at present by the Administrators-General. Theic 
is no reason to suppose, therefore, that the difficulties pointed out arc 
lit any way insurmountable, and it is now proposed to examine the means 
hy which they can he surmounted. 

PROPOSALS. 

88. The first quest/on to bt> considered is whether death duties in 

India should take the form of a trans- 
The nature of the duty to to fer or mutation duty, or a succession 
taken. or acquisition duty, or both. The vast 

majority of the inhabitants of the 
country are governed by the Mitakshnra law of joint-family property. In 
their minds, the fact of acquisition of property on death is obscured by the 



constant, emphasis laid on the acquisition of property by birth. To thorn 
the family is tho continuing owner of the properties, and on the death 
ot a coparcener, there is no change in the ownership of the property, 
but only a change in the names of the persons who represent the owners. 
In other words, the notion of a transfer or mutation duty is likely to lie 
more aeeeptable to the Hindu mind than taxation of a right acquired 
by succession. The calculations connected with the division of property 
among the heirs and the minute fractions into which the shares of parti¬ 
cular inheritors may run under the Hindu law, and still more under the 
Muhammadan law. may also he ;mentioned as arguments against the 
imposition of ail acquisition duty as distinguished from a transfer or 
mutation duty. It may, therefore, be concluded that death duties in this 
country should take the form of an estate duty rather than of a suc¬ 
cession or legacy duty. 

'I'he question remains whether a legacy or succession duty should 
be levied in addition to an estate duty. Such an additional levy is obviously 
capable of justification on purely theoretical grounds. For instance, estate 
duty may be regarded as the share due to the State ill the proceeds of 
accumulations of wealth which would hardly have been brought about save 
with the protection and aid given by the State; while a succession or 
legacy duty can be justified as a tax levied on the inheritor of an estate 
in respect of the gratuitous aequ sition derived by him after tho State 
has made succession smooth for him. But it is a matter for consideration 
whether in Tiuliu it would be expedient, at tlie initial stages, to levy both 
estate and succession duties and thereby increase the opposition which any 
proposal to introduce these duties is likely to evoke. 

H9. The next question for consideration is the limit of the amount up 

to which exemption should he granted 

The limit of exemption. for purposes of death duty. The sug¬ 

gested limits of exemption vary from 
Rs. 1.000. which is recommended by tho draft Bill of Bombay, to Rs. 25.000, 
which is recommended by the draft Bill of Madras and by Mr. Kinney in 
Bengal. Between these two limits various others have been suggested. 
Tn the Statement of Objects and Reasons of the Madras Bill, the reason 
for fixing the limit at such a high figure as Rs. 25.000 is given as the 
novelty of the tax in India and the desire to make the incidence of it fall 
on those that can best afford to bear it. tt may be recognised that the 
unpopularity of tlie tax in the initial stages would be very much minimised 
if the limit of exemption were fixed at as high a figure as possible. But the 
Madras limit seems to he too high. The proper basis of exemption would 
appear to lie that so much property should be left free as would he suffi¬ 
cient for an ordinary family with average diligence to support itself upon, 
or in the case of land, the value of an economic holding. 

90. The next question to he considered is whether the graduation 

of the duty should have reference to 

Graduation of the duty. the value of the estate passing on the 

death of an individual or to tho degree 
of relationship between him and the inheritor. Owing to the existence, 
side by sale, in this country of numerous systems of inheritance in which 
flic position of a given relative is not uniform, and owing also to die 
existence among certain communities of a law of legitim and the absence 
of it among others, it is not easy to graduate the duty according to tho 
degree of relationship. For instance, among the Hindus, a widow or a 
daughter of a deceased person cannot succeed to any part of his share 
of the joint-family property, though as regards his self-acquired pro¬ 
perty. they hold a very high place in the order of succession. But oven 
in regard to tlie self-acquired property, a widow or a daughter is entirely 
excluded if a son exists, hi tho case of succession under the Muhammadan 
or Indian Christian law, the widow or daughter receives a share along 
with the son. In Malabar, under the Marumakkathayam law, a sister’s 
sou comes in oven before the son. Under the ordinary Hindu law, a 
sister’s sou would he postponed to an agnate of the fourteenth degree 
Thus, it, would be' very difficult to arrive at a uniform classification of heirs 
and a satisfactory scale of graduation according to relationship which 
would apply to all communities in this country. 
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So far as legacies are eoneernecl. they are seldom made in this country 
in favour of strangers, and when so made, they are generally of small 
amounts and made for special reasons. 

In the United States of America, the Federal inheritance tax has taken 
the form of an estate duty graduated on the amount of the estate passing, 
without reference to the relationship between the deceased and the in- 
heritor. And the reason why this is the case may he sought in the exist¬ 
ence of a multiplicity of succession laws, which differ from State to State, 
and tho consequent, difficulty of devising a common scale of exemptions 
which would satisfy public opinion. In Ceylon, where death duties were 
introduced in 1919,. there is no graduation according to relationship. Nor 
is there in the Straits Settlements. Nor do the existing probate and admini¬ 
stration duties in Tndin recognise any such principle. 

91. If, however, it is considered desirable to recognise the principle 

of graduation by relationship, the plan 

Graduation by relationship. adopted in the case of the Federal 

duties in Australia might be followed. 
There, there is a provision that, in respect of so much of the estate as 
passes to the widow, children or grandchildren of the decoased, the duty 
should be assessed and payable at two-thirds of the rate which would other¬ 
wise be payable. A provision on somewhat similar lines has been embodied 
in clause 19 (2) of the Madras Estates Duty Bill as follows: — 

(a) “Where the person from whom the duty is leviable is a husband 
or wifo of the deceased, or is a lineal ancestor or lineal descendant of the 
deceased male or female traced through the malo or female line, or is a 
husband or wife of such ancestor or descendant, the duty shall be leviable 
at the rate mentioned in sub-section (1).' 

(b) “In all other cases the duty shall be leviable at thirty-three and 
one-third per cent in excess of the rate mentioned in sub-section (1).’’ 

It will lie seen that this provision covers a wider field of relationship 
than the Australian law. One other way in which a distinction can he 
made in favour of near relations in the rase of an estate duty is by exempt¬ 
ing from taxation in their case a larger minimum than in the case of more 
distant relations. For instance, if the ordinary limit of exemption bo 
fixed at Rs. 5,000, that in cases where sons, daughters or widow would 
succeed might be fixed at Rs. 10,000, the rates of duty remaining un¬ 
changed for larger amounts. 

92. As regards the rates of duty, it may be taken as generally ac¬ 
cepted policy that estate duties should 

Rates of estate duty. be progressive. The scale proposed 

in the Court Fees Amendment Bill as 
revised liy the Select Committee (vide Annexure D) may be taken as a 
basis for discussion. 

93. If a succession or legacy duty is also introduced, it may also bo 

made progressive and may vary with 
Rates of legacy duty. the degree of relationship to the 

deceased. Eight classes of relationship 
or heirship may he recognised somewhat as follows: — 

(i) Husband or wife, father, mother, own legitimate son or daughter. 

(ii) Grandfather or grandmother, grandson or granddaughter or any 
other direct ancestor or descendant, adopted son or daughter. 

(iii) Brother or sister. 

<iv) Father’s or mother’s brother or sister, brother’s or sister’s son or 
daughter, step-sou or step-daughter, or the husband or wife of any person in 
(ii) and (iii). 

C 

(v) Any person who is related to the deceased by not more B D 

than five steps, one of which should be a common ancestor (thus | | 

F would be related to A bv five steps), or the husband or wife A E 
of a person in (iv). I 

F 

(vi) Any person who is related to the deceased by not more than seven 
steps, one of which should be a common ancestor, or the husband or wifo 
of any person in (v), 
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(vii) Husband or wife of any person in (vi), 

(viii) Any other person, 

A scale of progression for these classes is set down below as a basis 
for discussion. 


Percentage rate to be paid by the legatee or suocessor when he or she is of olase 


—- 



t 

H 

HI 

IV 

V 

VI 

VJf 

VIII 

Ks 

Firet 1,000 





1 

1 






Second 1,000 .. 





i 

2 

3 

4 

5 

f> 

Next 3.000 .. 





2 

3 

4 

5 

6 

7 

„ 5,000 .. 



2 

3 

4 

5 

6 

7 

8 

9 

„ 10,000 .. 


.. 

3 

4 

6 

6 

7 

S 

9 

10 

„ 20,000 .. 



1 

6 

6 

7 

8 

9 

10 

11 

„ 30.000 . 



6 

6 

7 

8 

9 

10 

11 

12 

„ 50,000 .. 



6 

7 

8 

8 

10 

11 

12 

13 

„ 1,00,000 .. 



7 

8 

9 

10 

n 

12 

13 

14 

„ 3,00,000 .. 



8 

9 

10 

11 

12 

13 

1 1 

16 

,, 5,00,000 .. 



9 

10 

11 

12 

13 

1 t 

15 

lfi 

Amount in 

He 10,20,000. 

excess 

of 

10 

11 

12 

13 

14 

15 

.6 

17 


94. All property situated in India, whether movable or immovable, 

irrespective of the decoased’s domicile, 
Property to be assessed. and all movable property, wherever 

situated. of persons domiciled in British 
India, may he made liable for death duty, whether such property passes on 
death by succession, survivorship or otherwise. This leaves immovable pro¬ 
perty in other countries subject to the law' of those countries. 

Except in the caso of joint-family property of a Hindu governed by 
the Mitakshara law, there would be no difficulty in finding out, in respect ol 
a given property, whether it passed on the death of a deceased person or not. 

95. In the case of joint-family property in the possession of a Hindu 

governed hv the Mitakshara law', how- 
Jn the case of joint-family pro- ever, the valuation w r ould not he equ- 
perty. ally easy, owing mainly to the exist¬ 

ence therein of co-ordinate interests. 
Take the case of a joint family consisting of a father and sons governed by 
the Dayabhaga and the Mitakshara, respectively. In the case of the former, 
the property of the family will wholly vest in the father with full powers 
of alienation, and his sons cannot claim a share thereof from him during 
his lifetime. Ho can dispose of it inter vivos or by will. On his death the 
property that passes is the whole of the property. Under the Mitakshara law, 
however, the sons have equal rights with the father during his b'fetime. 
They can claim a partition of their shares from him. He cannot alienate 
anything more than his own share except with the consent of his sons or for 
family purposes. For the debts legally incurred by him, his creditors can 
no doubt proceed against the whole of the family property, inclusive of 
the shares of his sons. But that is due. not to his ownership of the whole 
property, but to the sons’ liability under Hindu law for the legal debts of 
their father. Their shares are liable to ho attached for their father’s debts, 
because, on account of their pious obligation to discharge them, the debts 
become indirectly their own debts. 

96. Three suggestions have been made: (If to proceed as if the Daya¬ 

bhaga law was in force, (2) to tax the 
Three alternatives are suggested, whole property on the death of the 

managing member, and (3) to tax the 
share of the deceased as though partition had taken place on the day of death. 
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97. The first suggestion would involve the taxing on the death 

of a coparcener who is topmost iu the 
To proceed as if the Dayabhaga was scale the whole property or share of 
iu force. property belonging to his branch. In 

other words, in a family consisting of 
a lather and two sons, full ilut-v would be paid on the whole estate on the 
death of the father. Afterwards, full duty would be paid on the share of 
each son on his death without regard to the existence of further descend¬ 
ants. The objection to this suggestion is that it levies death duties on the 
basis of a law of devolution of property which is different from tho law 
actually applicable to the parties. Under other systems of death duty 
taxation, it is the property of the deceased man passing on his death that 
is liable for the duty. Properties which are independently owned by the 
inheritors under a title paramount to that of the deceased cannot be taxed 
on his death. Now, the interest in family property which passes to the 
heirs of the coparceners under the Mitakshara law is not the whole of the 
property of the family, but only the share which tho deceased would have 
secured had a partition taken place just before his death. 

Even if Hindus governed by the Mitakshara law were taxed as if they 
were governed by the Dayabhaga law, the Hindu joint family would bo in a 
somewhat better position than a Christian family or a family under any 
other system of law than the Mitakshara, since members of tho Mitakshara 
joint family can claim partition, while in tho case of other communities 
any share given to the son would bo in the nature of a gift. It is possible 
that, in order to escape death duties, partitions would soon become the 
normal course in Hindu joint families as soon as the sons came of age. 

98. It has also been suggested as another method of securing equality 

that estate duty in the case of a joint 
To tax the whole property on the family under tho Mitakshara law 
death of the managing momber. should be made payable only on the 

death of the manager of the family. 
The chief objection to this proposal lies in the fact that in most joint families 
there is no person actually nominated as the manager, and the so-calloii 
manager is generally only the member of the family who is most ready to take 
the lead. Moreover, the manager as such has no more power over the 
joint-family property than any other member. Such powers as he possesses 
as manager accrue to him as a mere agent of the joint family and are 
limited to the purposes of the agency. He is not the owner of the entiro 
family property. Of course he can alienate tho whole for family purposes, 
but so can any person who is the accredited agent of the joint family. In 
several families again it might be difficult to find out who the manager was. 
Oftentimes, the manager of the family may he a younger member of the 
family where an older member, by reason of temperament or absence from 
the family house, is unable to look after the family property. Further, 
the proposal might result in a too frequent levy on the family' property. 
To take an example, suppose A, B and (! are brothers and each has child¬ 
ren. A is tho manager and dies. Duty is collected on the wliole property. 
Then B becomes manager and dies. Duty is again collected on the whole 
property. Then (' becomes manager and dies. Duty is again collected. And 
so on at the death of each eldest male member of the family, thus resulting 
in the attempt to remedy one inequity producing another. On the other 
hand, since the manager need not be the senior coparcener, it would he 
easy to evade the law, by appointing the juniormost member as the manager 
and by his transmitting the managership before his death to another 
junior member. 

99. In these circumstances, the 
To tax the share of the deceased as most acceptable alternative seems to bo 
though partition had taken place to tax the share of the deceased as 
just before his death. though partition had taken place just 

before his death. 

100. The Advocate General of Madras suggested in his evidence that 

exemption from duty might he granted 
The question whether special allow- in the case of deaths of all members 
ance should he made for the below a certain age, but this proposal 
death of minors. appears to go beyond the necessities 

or the situation. To take the extreme 



rase iii which there are only two coparceners, there can he no objection to 
taxing the share of an infant brother or infant nephew or other more distant 
coparcener, when on his deatli sucli share passes to a brother or uncle or 
other more distant relation by survivorship. There is no particular equity or 
sentiment in favour of such relations which would justify their exemptiou 
from duty. The brother or uncle or other relation receives the share of the 
deceased person by a fortuitous circumstance, the fact of a premature death, 
and may well be made to pay the legitimate duty on what in several cases 
may he a windfall. Ileal sentiment against the taxation of the share of an 
infant exists only in tho case of an infant’s death during the lifetime of 
his father and grandfather. In such a case, the share of the infant may 
he regarded as having become merged in that of tho father. In other words, 
if .4 has a son B and a grandson ( ’, on the death of Cl no estate duty should 
bo paid at all, because, though 0 bad a right to claim partition, his share 
was included in that of B. It would be sufficient, therefore, to grant exemp¬ 
tion in cases in which a coparcener who is a minor as defined in the Indian 
Majority Act, dies during the lifetime of Ivs father and another lineal male 
ascendant, who is joint with him. 


101. On the analogy of the law already summarised in regard to quick 

.l , , ■ . -I successions, a provision may he made 

When deaths occur m ra i d sucees- ■ ’ , 1 , , { 

■ is m this country also, that where a pro- 

sl ° ' perty or share passes on death, such 

property or share, if it has already paid estate duty within a 2>eriod of five or 
eight or ten years, may be exempted from a corresponding portion of the 
estate duty otherwise due. 

102. It has already been suggested that, in the ease of tarwcui property 

in Malabar, a tax periodically assessed 
The case of Malabar. in tho manner of a corporation duty 

should be levied. 


103. As regards properties of foreigners, thore is a conilict of principles 

concerning the questions whether the 
Properties of foreigners. property of a deceased man should 

lie taxed in the country where he had 
his domicile, or in the country where he acquired the property or in that 
in which the property is situated. Jn the case of immovable property the 
prior claim of the country in which it is situated has received practically 
universal recognition. This will bo readily appreciated when it is remem¬ 
bered that one of the fundamental principles of taxation lays it down that 
the payment of a tax to the State involves the reciprocal duty of protection 
on tho part of the State levying the tax: and thus it is that immovable 
property as such is not taxed outside the jurisdiction within which it is 
situated. As regards movable property, however, the question is not equally 
settled. The old rule expressed in tho maxim mobilia sequuntur personam, 
by which personal property was regarded as subject to the law of the 
owner’s domicile, grew up in tho Middle Ages when movable property con¬ 
sisted chiefly of goods aiul tools which could be carried by the owner from 
place to place or secreted in spots known only to himself. In modern 
times, owing to tho great increase in the amount and variety of personal 
property, not always immediately connected with the person of the owner, 
that rule has yielded more and more to the lex situs, the law of tho place 
where tho property is kept and used. The question of economic allegiance, 
the obligation of an individual to pay taxes to the competing States accord¬ 
ing to his economic interests in each State, is by no means an easy one, 
especially in its application to inheritance taxes. But in practice, in most 
countries, for purposes of taxation, personal property is separated from its 
owner and is taxed at the place where it is, although that may not be 
the place of his domicile. This, for instance, is the position in France, in 
the United States of America, in Japan and in England. In England 
estate duty is a successor of the old probate duty which, throughout the 
entire two hundred years of its existence, was a payment made in exchange 
for a permit from the competent court to take possession of and administer 
tho estates situated within the court’s jurisdiction, entirely regardless of the 
nationality, domicile or residence, either of the dooeased or of the bene¬ 
ficiary. By virtue of a special provision iu tho Finance Act, 1894. however, 
it is also levied on movable property situated outside the country of per¬ 
sons domiciled within tho country. This is because the law of succession to 



movable property generally depends upon domicile, a position which has 
been recognised by section 5 of the Indian Succession Act, 1865, which enacts 
as follows: — 

“Succession to the immovable property in Uritish India of u person 
deceased is regulated by the law of British India, wherever he may have' 
had liis domicile at the time of his death. 

“Succession to the movable property of a person deceased is regulated 
by the law of the country in which lie had his domicile at the time of his 
death.” 

104. The quest ion of the situation of intangible property has constantly 

given rise to difficulty, not only in 
Situation of intangible property. England, but also iif other countries. 

A broad indication of the lines followed 
in England in determining its locality or situation (according to British 
law) may be gathered from the following general propositions: — 

(a) The locality of a security payable to bearer, or other security 
transferable by delivery, is determined by tho actual situation of the docu¬ 
ment of title at the time of death. 

(b) The locality of a security transferable by entry on a register (e.g., 
an ordinary share in a public company) is determined by the actual situation 
of tho register. 

(<) The locality of a debt, or other right enforceable at law, is Lhc 
place where the right of recovery can bo enforced. 

105. Domicile is a legal conception and denotes the relation which the 

law creates between an individual and 
Domicile. a particular locality or Stato. In 

English-speaking countries, it is an in¬ 
ference drawn from two factors (1) the factum . of residence anil (2) the 
intention of residence (animus manendi). In the words of Story, that place 
is properly the domicile of a jiorsoii in which his habitation is fixed without 
any present intention of removing therefrom. Tho difficulty of determining 
domicile often arises from the difficulty of ascertaining the existence of the 
very indefinite intention which constitutes the animus manendi. No person 
can at any time he without a domicile. It is therefore necessary for tho 
ascertainment ol : domicile that every person should bo made to start, from 
an origin imposed by law, such as the domicile of the person’s father, after 
which his own movements may be investigated with a view to determining a 
change of domicile. Therefore, the subject of domicile branches from 
the beginning into a domicile of origin and a domicile of choice. 
A change of domicile is not a simple matter, and the animus requir¬ 
ed for acquiring a new domicile must be an intention to reside in 
another place in the fullest and most permanent way. The intention 
need not he to change political allegiance or to subject oneself to another 
system of law or to identify oneself with the social ideas and habits of 
another country. Kinderslev, V.C.. stated in l)revon v. Dre.con (1864) 
34 L.J. 129 (133) : “There is no act, no circumstanco in a man’s life, how¬ 
ever trivial it may he in itself, which ought to be left out of consideration 
in trying the question whether there was an intention to change the 
domicile”, in practice, however, there exist various rules with the help 
of which questions of domicile, both of origin and of choice, can be decided, 
and in India these rules are set forth in Part II (sections 5 to 19) of the 
Indian Succession Act. 1865. In French law, a distinction is made between 
legal and actual domicile. The legal domicile is the result of a legally 
authenticated change that is requested by the individual. The actual domicile 
in France denotes the principal or habitual residence. Tn countries whore 
payment of a tax is determined by domicile, the term domicile may not 
always possess the technical attributes which it does in England and may, 
us in Holland, mean nothing more than mere residence. It is clearly desirable 
that, if double taxation is to be avoided, domicile should be interpreted on 
uniform principles. In the absence of an international definition, it is 
necessary to define it in India, so that there may be no doubt about tho 
liability in India of persons whose domicile may not be certain. In framing 
a definition of domicile, it is obvious that equitable considerations as to 
liability to- taxation cannot altogether be ignored. Reference has already 
been made to the objection raised in this country as long ago as 1859, to 
the imposition of an inheritance tax on the score that such a tax would not 



fall upon foreigners. The fact cannot be denied that many persons of foreign 
domicile reside and do business in this country and amass money, but invest 
it elsewhere, and that their properties would escape an inheritance tax even 
it they died in India, should they be held to have a domicile elsewhere 
than in this country. Jt is only equitable that the Government in this 
country should have a share of the property which it lias helped them to ac¬ 
quire. But, though an attempt to levy tin inheritance tax in the country of 
acquisition would be quite a legitimate one. yet it is undesirable that, for the 
purpose of achieving this, the definition of domicile in India should be so 
enlarged as to be quite different from the definition of domicile in other 
parts of the British Umpire. It has been suggested that, for the purposes 
of taxing personal property on the death of its owner, domicile should be 
defined in India'as residence or having a place of business in India for a 
prescribed number of years before death. Such a definition would not 
ensure, that only movable properties acquired in India but situated outside, 
would become liable for the tax. On the whole it seems desirable to have 
(lie same test of domocile in this country as obtains in the other parts of 
the Umpire. 

10G. Provision may also lie made for the exemption, as in England, 

from valuation for the purposes ol 
Article's of national, scientific, his- estate duty of articles which are as- 
torie or artistic interest. certained to he of national, scientific, 

historic or artistic interest. 

107. As regards exemption of gifts from valuation for the purposes 
rijft- of death duties, the law in England 

v may be stated thus: 

(ft) Gifts made by tlie deceased during illness in contemplation of 
doatli and intended only to become absolute in case of death are deemed 
to be included in property passing on death. 

(//) So also gifts made by the deceased inter vivos, without reservation 
to himself, within three years preceding death. 

(c) But gifts made for public or charitable purposes more than twelve 
months lieforo death, gifts made in consideration of marriage, reasonable 
gifts proved to have been part of his normal expenditure and gifts not 
exceeding a hundred pounds in value in the ease of any donee, are excluded 
from the operation of the above rule, i.e., rule (6). 

(d) Gifts made by the deceased inter vivos at any time, if bona fide. 
possession of the gift was not immediately assumed and thenceforth retained 
by the donee to the entire and irrevocable exclusion of the donor, are 
valued as property passing on death. 

The only points on which a modification of the law may be necessary in 
this country ure— 

(i) as regards the time with reference to which a gilt should he 
rendered invalid for inheritance taxation, and 

(ii) as regards gifts or bequests for religious or charitable objects. 

As regards (i), the period of three years prescribed by the English 
law seems too long for this country. In the Provincial Insolvency Act, the 
time with reference to which alienations by insolvents are presumed to be 
invalid, uutil the contrary is proved, is two years prior to the date of the 
application for insolvency. For purposes of inheritance taxation, one year 
prior to death may perhaps be regarded as sufficient. In otheT words, gifts 
made by the deceased within one year before death should be treated as 
property passing on death. 

As regards (ii). that is, gifts for charitable and religious purposes, 
the English law says that they are exempt provided that they are madq 
more than twelve months before death. In other countries, the exemption 
i; not so absolute. In France, properties bequeathed to the State or gifts 
to approved co-operative societies for reconstruction after the War and 
othor gifts of that kind, are exempted. As regards other charitable bequests, 
however, they have to pay a duty at the rate of 9 per cent. Charitable 
bequests would include bequests to hospitals, to educational societies of 
public utility subsidised by the State, to workmen’s building societies and 
so on. Tn Holland, bequests and donations to provinces and communes, 
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(exclusive of special trusts, or bequests for purposes which, in the opinion 
of the Finance Minister, are not purposes of- public utility), and donations 
in favour of “a legal person”, which is primarily an object of general 
social utility or is primarily a benevolent institution, or is concerned with 
the care of the sick or infirm, are exempt. The Crown also has the right 
to remit or reduce the duty parable on account of the acquisition of 
objects of artistic or scientific value by societies or foundations which, 
as a genera! rule, allow the public to view the objects in their possession 
free of charge, and the duty payable on account of donation to “a physical 
person”, where it is satisfactorily proved that it is merely designed to 
supply a livelihood to the donee, who has exhausted his own means of 
subsistence, and on account of age, sickness or other cause is not in a 
position to earn a living by work. 

It is for consideration whether in this country, charitable and religious 
bequests or gifts should he treated as exempt or not. 

The provisions of the Lndian Succession Act which invalidate bequests 
in favour of charities where there is a nephew or niece or nearer relative 
surviving unless there is a will executed twelve months before death and 
registered six months from date of execution may he recalled to mind in 
this connection. 

108. As already pointed out, oral partitions by which a deceased 

membor took less than his share, and 
Unregistered partition and release relinquishments of shares or interests 
deeds should not be recognised either total or partial, should be 
for purposes of deatli duties. treated as gifts. A difficulty in the 

practical application of these princi¬ 
ples will arise from the fact that in several cases there will he no reliable 
evidence to prove me gift or partition or relinquishment. So far as immov¬ 
able property is concerned, under section 123 of the Transfer of Property 
Act, deeds of gift are already required to he in writing and registered. As 
regards the other classes of transactions above referred to, such as partitions, 
relinquishments, etc., the Civil Justice Committee have recommended: (a) 
that in the case of partitions of family properties, where the immovable pro¬ 
perty to ho divided is of a value of over a thousand rupees, registered partition 
deeds should he made compulsory; (?))' that any release by a member or mem¬ 
bers of a Joint Hindu family of his or their shares, and all family settle¬ 
ments, should be in writing and registered. The limit of exemption for 
death duty taxation will exclude cases in which the immovable property 
of the joint family does not exceed a thousand rupees. Therefore, there 
need not be any hesitation in recommending that no partitions or relin¬ 
quishments of family rights should he recognised for the purpose of death 
duties excopt those represented hv registered instruments. In the case of 
similar transactions relating to movables, it docs not seem desirable to recom¬ 
mend registration. The question of the validity of gifts of movables will, 
under the circumstances, have to lie decided with reference to the facts of 
each case. 

109. Special reference is necessary to the way in which policies of 

insurance should he dealt with. Under 
Policies of insurance. the Finance Act of 1894, in England. 

the money secured ■ by a policy of 
assurance is an interest within the meaning of section 2 (1) (a) of the 
Act. which provides that property passing on death shall he deemed 
to include “any annuity or other interest purchased or provided by the 
deceased, either by himself alone or in concert or by arrangement with any 
other persons, to the extent of the beneficial interest accruing or arising by 
survivorship or otherwise on the death of the deceased”, and is taxable. 
Moneys secured by policies of assurance are taxable in France and Holland 
also. Whore a policy has been assigned, a question of some difficulty arises. 
The English rule is that moneys received under a policy of assurance effected 
hy the deceased on his life, where the policy was wholly kept alive, by him for 
the benefit of a donee, whether nominee or assignee, or a part of such 
moneys in proportion to the premia paid hy him. where the policy was 
partially kept up by him for such benefit, are liable to estate duty. In 
other words, the claim for estate duty is restricted to so much of the 
policy money as, by a proper apportionment, is attributable to the premia 
paid by the deceased, In Holland, the value of a policy, where it has 
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been assigned, is determined by deducting from the amount of the policy 
(i) any amount by which the property of the person entitled to it is 
reduced before the acquisition of the benefit, and (ii) the amount on which 
donation duty was paid or payable by the beneficiary on account of the 
acquisition of rights derived from the policy during the lifetime of the 
insured. 

The best course for adoption in India appears to be, where a policy 
has been assigned, to treat the assignment as a gift. If it was made 
lieyond the prescribed period before the death of the deceased, it would 
be valid and would not count for estate duty except to the extent of any 
premia subsequently paid by the deceased for the purpose of keeping it 
alive. If the assignment was made within the prescribed period before 
death, then the whole amount of the policy should he treated as liable 
for estate duty, any premia paid by the assignee being treated as a debt 
due to him. 


THE MANNER OF ASSESSMENT. 

110. The question of valuation of 
Valuation of property. property for purposes of death duty 

may now be considered. 

In England, under section 7 (v) of the Finance Act of 1894, estate 

duty is levied on the principal value 
In England. of the whole aggregate estato, and 

principal value means, with certain 
unimportant exceptions, the price which the Commissioners of Inland 
Revonue consider tho property would have fetched if sold in the open 
market at the time of the deceased’s death. 

For the purpose of levying institution fees on suits, the Court-fees Act 

lays down different principles of valu- 
Under the Court-fees Act. ation of property which vary according 

to the nature of the property m suit. 
For instance, it provides that fur the purposes of court-fees in suits for 
possession of buildings, tho market value should be taken into account. In 
.suits for movahlas, the same is the test. Tn suits for possession of land, 
tho valuation of the land is, where it is temporarily or permanently settled, 
a multiple of the assessment, where it is land situated in a zamindari, 
which land is not separately assessed, its market value, and where it is 
inam land, fifteen times the net profits of the preceding year, hut where 
no such net profits have arisen, the estimated value of the land. In suits 
on leases, the valuation for purposes of court-fees is, generally speaking, 
the rent for a year. Thus, there is no uniformity in the valuation of lands 
for the purposes of court-fees undor the Court-fees Act. Court-fees in 
relation to probates are collected under Articles 11 and 12 of Schedule 1 
of the same Act, hut the principle on which properties should be valued 
for tho purpose of this duty is nowhere laid down. The intention seems 
to have been that probate duty should he levied on the market value of 
the properties included in the schedule to the application for probate. 

111. The x>roposals made for the levy of death duty in India have 

differed on this subject of valuation 
Proposals made in respect of land, of properties for the purposes of the 

duty. For instance, a Bill drafted by 
Mr. Kinney, the Administrator-General of Bengal, contained a provision, 
clause 19. whereby the value of the property was to be estimated at the 
price which, in the opinion of the Collector, such property would fetch if 
sold in the open market at the time of the death of the deceased. The 
Madras Estates Duty Bill contained different provisions for the valuation 
of (a) ryotwari lands, (/>) inam lands, (c) estates as defined by the Madras 
Estates Land Act, and ( d ) rvoti lands in an estate, and concluded by 
providing that all other immovable property should be valued in such 
manner as might be prescribed. Clause 20 of the Bill drafted in Bombay 
left it to the Local Government to make rules for- the purpose of prescribing 
the methods of valuing property and interests therein. One of the wit¬ 
nesses hefore the Committee. Mr. C. V. Viswanathn Sastri. suggested that, 
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for the purpose of valuing permanently-settled estates, the principle of 
market values should be followed, while in the case of ryotwari lands, ten 
times the assessment should be taken as th value. 

Leaving the question of valuation to be determined by rules made 
by each Local Government is not a very satisfactory procedure, as it is 
desirable, in matters connected with the administration of an inheritance 
tax, that there should be uniformity of procedure in valuation of the 
estate and assessment of the tax. There remain the following alternative 
ways of fixing the value of immovable and especially landed property—(1) 
according to assessment, (2) according to the market value, and (3) accord¬ 
ing to net return. 

Obviously movable properties will have to be assessed in accordance 
with the market value. The value of buildings may be estimated in accord¬ 
ance with the annual rental, but the fixing of rent in the case of luxurious 
inhabited houses would be difficult. It may, therefore, be desirable to 
accept the criterion of market value as regards them also. And on 
the whole it seems desirable to accept the same principle in the case 
of agricultural lands. It has been seen elsewhere that the attempt to base 
value on a multiple of revenue paid in the ease of court-fees leads often to 
a reductio ad absurdum. To base the value of land on its net income would 
lead to inquiries no less prolonged or difficult than to base it on its 
market value. Where lands are subject to a mortgage, simple or usufruc¬ 
tuary, the amount of the mortgage may often exceed the value of the lands 
arrived at on the assessment basis. The acceptance of the market value 
principle may involve the taxing authorities in difficult enquiries, hut if 
the principle is accepted and followed for some time, its working will soon 
cease to give trouble. On the whole, therefore, it seems desirable to accept 
the English principle of valuation of properties for purposes of death duty 
in accordance with the market value. But in order to avoid difficulties 
over the introduction of the tax in the less advanced areas, it might be 
desirable to provide that the Local Governments might make rules for she 
arbitrary valuation of land in specific areas or classes of cases. 

112. Tlie valuation of securities can bo effected with reference to I he 

official quotations for the day on which 
Securities and business interests. ^he deceased died. 

As regards business interests, the deceased’s share will be the sale 
value of his interest in the business, and this will have to be determined 
hv expert valuers with reference to the account hooks, balance sheets., etc,., 
relating to the business. The valuation of other movable properties in 
accordance with the market price of similar goods will not he difficult, 

113. Tt has already been pointed out that, in calculating the net assets 

of a deceased person, allowance will 
Allowances. have to he made for his reasonable 

funeral expenses and for his debts and 
other liabilities binding upon his estate. 

(a) As regards funeral expenses, a scale of maxima graduated on the 

total value of the estate may be pre- 
Eor funeral expenses. pared and an allowance given 

accordingly. 

(ft) The valuation of the marriage allowance to be made for unmarried 

daughters would depend on the wealth 
_ . . , and status of the family and the 

For marriage of unmarried amount of expenditure customarily 

daughters. incurred in the family in previous 

instances. 

(c) The valuation of maintenance rights would involve, first, the 

ascertainment of a rate of maintenance 
For claims of maintenance. which would be consistent with the 

wealth of the family 7 , the position and 
status of the widow and all other circumstances connected with the case, 
and second, the capitalization of this with reference to the age of the 
maintainee. If the rate of maintenance had already been fixed bona fide 
by a decree of court or by private arrangement, that should he accepted. 

11-31 
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In many cases, the maintenance would be payable, not only out of the 
share of the deceased coparcener whose estate was liable to tax, but 
by other coparceners also. In those cases, only the proportionate share 
for which the deceased’s estate was liable should be taken into account. 
The Succession Duty Act. 1853, in England, contains tables for the valuation 
of annuities framed under section 31 of the Act. Similar suitable tables 
might be drawn up in this country for valuing maintenance rights in 
accordance with the age of the maintenance holders. Or maintenance 
claims might be valued, as in Holland, by multiplying the annual amounts 
of maintenance by factors graduated with reference to age. The right 
of a widow to dwell in the family house may be ignored. 

114. In the case of succession to full owners by limited owners and 

of succession to limited owners on their 
Valuation of limited interests. death by their reversioners, the ques¬ 
tion of the valuation of the estate pass¬ 
ing veouire-s special consideration. Tn tho case of an estate dlitv. -s distin¬ 
guished from an acquisition duty, it is the estate passing on death that is 
taxed, and not tho estate that is acquired. The logical inference from this 
would be that, where a widow succeods to a life interest in the estate of a 
full owner, the value of the whole estate belonging to the last owner, and 
not merely the value of the interest acquired by the widow, should he 
taken into account in lowing the estate duty. This course is further 
necessitated by the fact that, in this country, the estate of an owner dying 
may consist both of self-acquired or separate property and of interests 
in joint-family proportv. While the former may pass to a widow or 
other limited owner, the latter may pass to a full owner. Tt would 
be i’logical to value the estate passing on the death of such a person 
on the full value of the property or interest passing so far as the male 
successor is concerned and on the capitalised value of the life estate 
of tho widow so far as the widow is concorned. Tn France, the value 
of a life estate is treated as equivalent to a fraction of an inheritance 
in fee. and a scale is fixed bv which this value is reduced in accord¬ 
ance with the age of the limited owner. Below is the scale: — 

Where the age of the limited owner The value of the life interest to be 

does not exceed 20 yen re. 7/10ths of the value of the 

whole property. 

Where the age of the limited owner 


exoeeds 20 years 

but does not exceed 

•10 „ 

,, fWlOths 

so „ 

11 

40 „ 

,, fi/’OMis ,, 

„ 40 „ 

»» 

*0 ,, 

,, 4/IOtha ,, 

«0 „ 

II 

flO ,, 

,, 3/in-hs 

*0 „ 

if 

70 ,, 

„ 2/lctlis 

i, 70 „ 

• 


„ 1/10th 

This valuation appears to apply only in the 
not in that of the estate duty. 

case of the acquisition duty and 

Where on 

the death of a 

widow or 

other limited owner, property 


passes to a reversioner, whether snob reversioner ho a limited owner or 
a full owner, the whole estate may again he valued and not merely the 
widow’s limited interest. The widow is to all intents and purposes the 
owner of the estate, and is not a trustee for the reversioners. Having 
regard to the fact that, in everv ease of succession bv reversioners af+or the 
death of a widow, the reversioner will he a relative further removed than 
a son, grandson or great grandson (vide page 14) there is no reason why 
any concession should be made in the valuation of the estate. 

Where a widow has relinquished her interest in favour of the neve 
reversioner, such relinquishment should be treated as a gift, as in England. 
Tf the relinouishment is in favour of a stranger, there would be no 
difficulty as the reversioner won hi be entitled to get from the stranger 
the property relinquished, on the ground that the relinquishment was 
not effected for a necessary purpose, 

115. The question of death duty upon property which is settled may 

next be considered. Tn England, prior 
Settled property. to the year 1914. there was n settle¬ 

ment estate duty, which consisted ,of 
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a special duty of 1 per cent payable upon all settled, property, in addition 
to the estate duty, which was payable only once during the course of 
any uarticular settlement. This procedure was, however, abolished by 
Mr. Lloyd George in 1914, since which year settled property has been 
treated just like any other property, the only special treatment which is 
accorded to it being that, where, in the course of any particular settle¬ 
ment, the estate duty has been paid upon the death of one of the parties 
to a marriage, it is not again payable on the death of the other party to 
the marriage. In supporting the amendment of the law which effected this 
change, Mr. Lloyd George said: “As a matter of family custom or 
tradition, there is no difference in the way in which property passes in the 
case of both settled and unsettled estates . . . On the merits, is there 
any reason why we should allow a man, simply by the production of a 
document transmitting property in his family in exactly the same line, 
to deprive me State of money which is required for public purposes and for 
the good of the community ‘t It is unfair to the owner of the unsettled 
property” ; and he added that there was a further injustice in that settle¬ 
ments were more prevalent among the rich than among the poor, bo that 
the rich escaped a tax which the poor paid.* 


Where a portion of the income of a property is dedicated to 
religious or charitable purposes mid the rest left to the heirs of the settler, 
then the portion which is not dedicated should be valued for purposes 
of the estate duty, and estate duty collected thereon. In other words, 
the value of the benefit accruing from death will be, if the interest extends 
to the whole income of the property, the principal value of the property; 
when it does not extend to the whole property, the value for duty will 
be proportionate. 

How charitable and religious gifts should be treated has already been 
considered. If a portion of the income of a property is dedicated to 
religious or charitable purposes by a will or a document executed within 
one year of the death of the deceased, the property corresponding to that 
income should ulso be liable for death duty. 

116. For the purpose of avoiding hardship in petty cases and prolonged 

inquisitorial inquiries regarding the 
The possibility of composition. properties and debts left by deceased 

persons, certain methods of composi¬ 
tion followed in other countries may be considered— 

(I) As in England, a fixed duty may be levied on small estates not 
exceeding a prescribed gross value, and it may bo enacted that payment 
of such fixed duty will exempt the estate from all death duties what¬ 
soever, thereby obviating the necessity for inquirios into the existence 
and value ol dobts, maintenance claims and so on. 

, (2) Section Id (L) of the Finance Act of 1894 also contains a provi¬ 

sion which might be of-great use in India. That provision is as follows 

“Whore by reason of the number of deaths on which property has 
passed or of the complicated nature of the interests or from any other 
cause, it is difficult to exactly ascertain the amount of estate duty pay¬ 
able, or so to ascertain it without unduo expense in proportion to the 
value of tho property”, the Commissioners may compound. 


some 
pounding 
by payment 


A proposal appears to have been made, but not accepted, in Belgium 
time ago to give to lineal descendants the option of com- 
for a succession duty of 1 per cent on the net assets 
of a duty of $ per cent on the gross assets. The 

optional fixed duty in England adopts this principle in the case 
of small estates. It would have this advantage that heirs would be enabled 
to avoid inquisitorial enquiries into the position of their affairs soon after 
the death of one who might have been the most important member of 
their family. But as this alternative would be taken advantage of only 
when the State was likely to lose by it, it is for consideration whether 
the option should not lie with the taxing authorities as pnder section 13 (1) 
of the Finance Act which has been quoted above. 


Hansard, 1914, Volume 64, pages 1792 and 1793. 



THE METHODS OF ENFORCING PAYMENT. 

1L7. Various methods Imve been suggested of enforcing payment of 

death duties. The most obvious and 
Extension of the existing law. the the smoothest method is to extend th} 
simplest. existing system of compulsory probate 

or letters of administration to all com¬ 
munities alike. At present probates or letters of administration are insist¬ 
ed on only in the ease of certain communities and not others, and the 
result is that the probate duty now levied is in large part determined 
by race or religion. Looking at the matter purely from the point of view 
of political expediency, it seems desirable to place the representation of 
all deceased persons upon an equal footing irrespective of race or religion, 
always preserving to the Hindus, Muhammadans, Buddhists, Sikhs and 
Jains, their own laws and customs of inheritance. 

118. A compulsory representation of estates would be ot manifest con¬ 

venience io the communities them- 
Compulsory representation a bene- selves. Their laws of inheritance re¬ 
fit in itself. cognise a plurality of heirs and inter¬ 

ests requiring protection, and this 
tact renders an intermediate representation to some extent necessary. At 
present, among the Hindus, dishonest debtors and tenants and design¬ 
ing relations are able to promote litigation as they find facilities for 
trafficking in family dissensions, in the existing law of adoption, sell- 

acquisition and reversionary rights. A compulsory system of representation 
would put an end to their activities. In the case both of Hindus and of 
Muhammadans, it would lie of practical value to the honest debtor as an 
indemnity; it would clothe the nearest entitled relative or him who had the 
gieatest interest in the estate with a representative capacity which must be 
of the greatest use and assistance in dealing with strangers, either creditors 
or debtors of the deceased’s estate, instead of leaving the estate to be got in 
and distributed by such fortuitous means as may be available. Besides, 
where property has to be sold to discharge debts or even for the 

purpose of making a division of the property, the purchaser in 

dealing with a duly appointed legal representative, instead of with a 

class of people claiming to be interested in the estate, would have a more 
secure title, and this security would in turn lead to an enhancement of the 
value of the property. It would save the estate from loss and spoliation. 
It would also solvo a vory difficult question which arises where 
u Hindu or Muhammadan suitor, plaintiff or defendant, dies and 
it becomes necessary to appoint a representative to carry on the suit or to 
defend it. At present, it not seldom happens that persons uninterested in 
the property are placed on the record and the suit or proceeding goes on, 
much to the detriment of the property, to a decision which lacks the finality 
which decisions of courts should possess. Under the circumstances the 
advantages in India of an intermediate representation among the Hindus 
and Muhammadans cannot be exaggerated. 

119. So far as probates are concerned, the sooner they are made com- 

.pulsory the better. Wills are not re- 
The case of Hindu wills. quired by law to be registered, and the 

only way of preventing spurious wills 
being set up years after death is to require that wills should be 
admitted to probate before they are acted upon, and within a prescribed 
period' of time. As the Civil Justice Committee pointed out at page 469 
of their report, “With no system which compels any person to place before 
a judicial tribunal a testamentary instrument within a reasonable time 
following the death of a testator it is not unusual for wills to be put forward 
many years after”. A system of probate would largely exclude perjury 
aud fraud attendant on the oral will, and further it would make certain 
the character and powers of executors and administrators, which in the 
absence of a codified law relating thereto is naturally in a state of un. 
certainty. 

As far as Hindu wills are eoucerned, they are a creature of the English 
law and are of a comparatively recent date. There is no inconsistency in 
declaring that the right to property created by a Hindu will should not be 
complete until it has received judicial sanction and ratification. The 
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Hindu Wills Act has already extended the compulsory provisions of the 
Indian Succession Act -as to probates to Hindu wills made, or relating to' 
property, in the presidency towns of Madras and Bombay and in the 
Lower Provinces of Bengal. Such extension appears to have excited 
neither observation nor opposition. 

In a generality of eases wills are made by the rich and literate, and 
to compel probate of such wills would not involve much hardship, especially 
as such compulsion would have other compensating advantages. 

The Civil Justice Committee have stated in paragraph 8, Chapter 
XXXVI11 of their Report: “Unfortunately when we come to consider 
w'hether probate of such wills should be made compulsory, the question of 
law reform meets a question of finance. . . . Considering the mutter 

entirely in the interest of the administration of the law, it appears to us. 
howevor, to be a pity to rule out an extension of the provisions of the Hindu 
Wills Act to provinces outside Lower Bengal for purely financial reasons.” 
The exemption of a reasonable minimum of property from death duties 
would go a long way to meet the financial objection that may be raised 
to the proposal to make the compulsory law of probates universal for all 
Hindus. 

120. On the question ol extending the compulsory law of probate to 

the Muhammadans, the Civil Justice 
The case ol Muhammadan wills. Committee state “Whether it would 

be in any province possible or worth 
while to apply such rules to the Muhammadan community is a matter for 
special consideration by the local Gloverinnents.” Tho Muhammadans have 
an elaborate system of testamentary law, which includes provisions relating 
to executors, and in consequence are already acquainted with a system ol 
representation in cases of testate succession. In view of the advantages 
already described, and especially as tho introduction of the system would 
not interfere with their law of beneficiary succession, it may be hoped 
that Muhammadans would not have any objection to a system of compulsory 
probate. It may bo pointed out in this connection that the optional provi¬ 
sions of the Probate and Administration Act of 1881 have in several instances 
been taken advantage of by Muhammadans in the same manner as by Hindus. 

121. There next arises the question of a compulsory system of letters 

of administration in cases ol intestacy. 

The case of intestacy. Tho main objoction that has been 

raised in the past to the introduction 
of a system of compulsory system of letters of administration in cases of 
intestacy, lias been that the introduction of such a system “would impose 
on the multitude of poor and ignorant people in cases where there had 
been no difficulty or dispute an unnecessary amount of trouble and ex¬ 
pense”. This objection will not hold good in case tho limit of exemption 
for obtaining compulsory letters of administration be raised to a reasonable 
amount. 

122. From the year 1726 when Mayors’ Courts were established by 

Charter in the Presidency towns, they 
Probates were at one time compul- appear to have exercised jurisdiction 
sory in both cases. in granting probates and letters ol 

administration in respect of the estates 
of even Hindus and Muhammadans dying in tho Presidency towns. Ill 
1774 the Mayor’s Court at Calcutta was abolished and a Supreme Court was 
established in its stead. The charter establishing that court empowered it to 
exercise ecclesiastical jurisdiction in the provinces of Bengal, Bihar and 
Orissa, and to grant probates and letters of administration to the estates of 
British subjects dying within the said provinces. This law was held to in¬ 
clude British subjects of all races, and in a case relating to the goods of 
Bee Bee Muttra (1832) reported at page 192 of Morton Montriou’s reports, 
it is stated that, between January 1775 and July 1782, there were more 
than 200 probates and letters of administration granted of the wills and 
effects of Hindus and Muhammadans in the Supremo Court at Calcutta. 
Prior to the year 1781 the law administered by the Court of Calcutta 


* Report of the Civil Justice Committee, 1924-25, page 469. 
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appears to liave been the Common Law ol' England; but by the amend¬ 
ing Act of 1781 it was exacted that, in matters of succession and inherit¬ 
ance to land£, rents afld goods and in matters of contract and dealing 
between party and party, Hindus and Muhammadans should bo governed 
by their own respective laws. After this Act it appeal's to have been 
doubted whether the Supreme Court could exercise probate juridiction 
at all in the case of Hindus and Muhammadans, and there appears to 
have been a cessation of the practice of granting probates and letters 
of administration for several years.* But from about the year 1816 
the practice revived. The history of probate jurisdiction in Madras 
and Bombay may generally be said to have followed the same 
course as in Calcutta. There the Mayors’ Courts continued to exist till 
1797, when they were replaced by Recorders’ Courts. The Recorder's 
Court of Madras existed for two years, while that of Bombay existed 
till 1823, when Supremo Courts were established in these places also. The 
charters establishing the Supremo Courts and the subsequent diallers 
establishing the High Courts conferred probate jurisdiction over native 
inhabitants of India in the three chief provinces; and thus even prior to 
1865, when the Indian Succession Act was passed, a system of representa¬ 
tion was not unknown in this country. 

123. When the Indian Succession Act, 1865, was under the considera¬ 
tion of the legislature, it was proposed 
And in 1865 compulsory probate was to extend to the nativo inhabitants of 
generally considered desirable. India the testamentary provisions of 

that Act inclusive of the provisions 
making it compulsory to take out probates and letters of administration 
in certain circumstances, but such extension was postponed pending the 
collection of fresh evidence on the policy of the contemplated measure. 
A few months aftor the passing of the Act, a circular, dated 22nd August 
1865, was issued from tile Home Department ol the Government of India 
to the several local Governments respecting tho extensionand the general 
result of the opinions obtained in reply to this circular was, among other 
things, that probate should be made compulsory, and that the provisions of 
tho Succession Act as to administration with will annexed and as to the 
powers and duties of an executor should be extended with some slight 
modifications. If the proposal was acceptable in 1865, there is no reason 
why it should he unacceptable now. 

Apart from the question of death duty, therefore, a system of compul¬ 
sory probate seems desirable in this country. 

121. There are, however, two objections to a system of compulsory 

letters of administration in cases of 
The difficulty of the joint Hindu intestacy which have to be mentioned, 
family. Both of them arise from the joint-fami¬ 

ly system under the Mitakshara law. To 
impose upon a member of a joint Mitakshara family the duty of producing 
formal evidence that ho is entitled to administer property of which he is 
already in possession, per my 1 1 per tout, would primu facie seem to bo 
unnecessary, especially in a case where tho applicant may happen to be 
himself the managor of the family properties. 

Secondly, where a member of a joint family dies, intestate, leaving 
both separate and joint properties, there will be two separate sets of heirs 
for the two kinds of property, respectively. For instance, supposing a 
Hindu belonging to a Mitakshara joint family died, leaving a brother and 
a widow and both separate and joint property, in law the widow would 
be the heir to the separate property by succession, while the brother 
would be entitled to tho joint property by survivorship. It is obvious that 
letters of administration can affect only the separate property of the de¬ 
ceased and be required only from the heirs to such property. 

Accordingly, on the analogy of section 4 of the Probate and Letters 
of Administration Act, 1881, joint-family properties may bo exempted 
from the compulsory requirement of letters of administration. 

In the case of joint-family properties, the manager or the surviving 
heirs may be required to make a declaration of the value of the share 
of the deceased member in the joint-family properties, and a duty may 
be levied on the value of the properties mentioned in such declaration. 
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125. At present only District Judges have jurisdiction in granting 

and revoking probates and letters of 
The authorities who should admi- administration, though the High Court 
nister the law. has statutory power to appoint judi¬ 

cial officers in any district to act as 
delegates of the District Judge for the purpose of granting probates and 
letters of administration in non-oontentious oases. There is therefore 
no difficulty as regards giving District Munsifs and Subordinate Judges 
jurisdiction up to limited amounts. It has been suggested, however, that 
if the present law were extended as proposed, the existing courts would 
he unable to cope with the work falling on them, especially as the collec¬ 
tion of death duties through probates would involve a scrutiny of inventories 
and accounts. It must he remembered in this connection that applications 
for probate, etc., would mostly he uncontested and that there would be 
some d'minution in litigation on the introduction of a compulsory system 
of representation. If, however, additional probate registrars are re¬ 
quired to deal with non-content'ous eases, it would be best to appoint 
revenue officers of the rank of tahsildar as probate registrars with a 
limited juri'dietion for granting probate and letters of administration 
in such cases. Applications might initially be presented to these 
revenue officers, but in contentious and doubtful cases they might he 
required to submit a statement of the case to the court having jurisdic¬ 
tion and to proceed thereafter according to the instructions issued by 
the court. 

This would have another advantage also. In England and other 
countries the collection of death duties is facilitated by the existence of 
a provision for their collection by instalments. Under section 18 of the 
Bengal Settled Estates Act. the stamp duty payable on settlements made 
under that Act can be collected in instalments extending up to three 
years. At the time when the Gourt-fees Amendment Bill of 1899 was on 
the anvil of the legislature Mr. Rees suggested that there should bo 
power to take security for the nrobate dutv payable under the Court-fees 
Act and for postponing the collection of the duty itso’f to a later late. 
He pointed out that such a plan was not unknown to fiscal legislation. Sir 
Jnmes Westland, however, opposed the suggestion on the ernund that 
civil courts would not, like revenue officers, take the responsibility of see¬ 
ing that the security was sufficient for purposes of the revenue. He added 
that, if the who'e matter was handed over to the revenue officers, he would 
then have no objection whatever to giving to revenue officers power to take 
security rather than insist upon the money being paid down beforehand. 
The conferring of jurisdiction on revenue officers to entertain applications 
for probate, etc., rvould facilitate the pavment of death duties in instal¬ 
ments or the taking of security for the duties. 

Tn England, applications for probate are ordinarily made to Probate 
Begistrars. and when contested, they are transferred to the regular courts. 
The machinery proposed above would be somewhat similar to that in 
England. 

A compulsory system of representation would be very advantageous 
from the point of view of the Government, as, in case the svstem was 
introduced, the Government could look to an accredited representative of 
the deceased to make the necessary declarations regarding the value of 
the property and for payment of the duty. 

126. If probates and letters of administration are to be made compulsory, 
the result may be achieved— 

(a) by introducing into the Probate and Administration Act of 1881 

• provisions similar to those contained in 

The legislation necessary, sections 187 and 190 of the Indian 

Succession Act. subject to exemptions 
in favour of estates of a value less than a prescribed sum; and 

(b) bv the introduction of a provision such as is contained in sec¬ 
tion 3 of the English Stamp Act. 55 George ITI, Chapter 184. under which 
a penalty is prescribed for taking possession of or administering the effects 
of a deceased person without obtaining probate or letters of administration 
within six months of the death. 



These provisions would appear to be reasonably sufficient for tho 
purposes of the revenue, but as sections 187 and 190 of the Indian Suc¬ 
cession Act apply only in cases where resort is had to a court to establish 
a right to the property of a deceased person, it may be deemed de¬ 
sirable also to extend the provisions of section S of tho Administrator- 
General’s Act in a modified form to the communities to whom it is inappli¬ 
cable at present. This section makes it obligatory on tho Administrator- 
General to obtain probate or letters of administration in respect of tile 
estates of deceased persons other than those exempted in cases where no 
person entitled to the same has applied for them. A universal extension of 
this provision would enlarge the duties of the Administrator-General so 
considerably as to necessitate the appointment of several officers to cope 
with the work involved. Furthor, with tho work of administration, the 
Government would in fairness have to tako up the liabilities for bad ad¬ 
ministration. Section 39 of tho existing Administrator-General’s Act im¬ 
poses such a liability on the Government. As a means of avoiding the 
difficulties that might result from these provisions, in case it is considered 
desirable to make some provision for cases for which the proposals men¬ 
tioned in the previous paragraph are felt to be insufficient, optional power 
might he conferred on the Administrator-General to apply for probate 
nr letters of administration in cases in which a party has not come for¬ 
ward with an application within a prescribed time. Possibly also it might 
be made compulsory for him to do so in coses where tho estate was of a value 
exceeding a proscribed amount, say a lakh of rupees. 

127. It has been suggested that, in addition to making letters of re¬ 

presentation compulsory, all transfers 
Further possible sanctions. of land or shares' and recovery of 

debts should ho prohibited except 
on production of certificates evidencing the payment of the duty. 
Even in England such a provision does nob find a place in the Statute 
hook. A clause in the Finance Bill of 1894 as presented to tho House 
of Commons, which restrained hankers and others from permitting 
dealings with the property standing in tho names of doceased 
persons in the absence of a certificate from the fiscal authorities, was 

withdrawn and has not been introduced since. In France, however, “no 

transfer of registered securities can ho effected without the production of 
a certificate from the fiscal authorities showing the payment of, or non¬ 
liability to, the succession duty; and with a special view to avoiding eva¬ 
sion, so far as hearer securities are concerned, bankers, or other financial 
agents with whom such securities are generally deposited for the purposes 
of cashing the interest coupons as they fall duo and of watching the 

drawings, have now been placed under an obligation to give details of 

all documents of title in their hands forming part of the estate of a de¬ 
ceased client. Authority has also been obtained in the same country to 
prevent insurance companies from paying over policy moneys to any per¬ 
sons other than the surviving spouse, or lineal issue, excopt on production 
of a certificate similar to that required in the case of registered shares. 
Provisions liko these are necessary chiefly for the purpose of ensuring that 
death duty reaches intangible property. To the present stage of development 
of this country it seems undesirable to take steps which, though they might 
operate to the benefit of the revenue, would ccuse great inconvenionce 

and impedo the freedom of commercial transactions. 

128. If a compulsory system of representation is adopted in India on 

tho lines described above, the duty can be levied by means of a stamp affixed 
to the affidavit of valuation leading up to the grant of probate or 

letters of administration or in the case of joint-family properties on the 
declaration furnished by the managing member as stated in paragraph 124. 

If a compulsory system of representation is not adopted, atl alternative 
method of enforcing the payment of duty would be by the ordinary revenue 
or income tax process, that is. by insisting on an inventory, by the pro¬ 
vision of penalties for evasion, by giving a first charge in favour of the 
Government in respect of the tax and so on. If this alternative method 
he adopted, a clear provision should be made throwing the responsibility 

for furnishing the inventory on a 
The inventory hv whom to he fur- certain person or persons. In 

pished, France and Holland, the heirs. 

legatees and beneficiaries of the 
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deceased are all responsible for the payment of the tax and are 
expected to make the necessary declaration. . Jt' necessary, the primary 
duty of furnishing an inventory may be cast on the persons entitled to 
apply for probate or letters of administration under the existing law. 
Clear administrative orders should a'so be issued making it part of the 
duty of village officers and other subordinate revenue officers to report to 
the taxing authorities the deaths of persons possessing property within 
their jurisdiction. 

129. Ji this method of collecting death duties be adopted, the question 

will arise whether the work should 
The department primarily con- bo entrusted to the income-tax 

corned. department or to the revenue depart¬ 

ment. Either course has its advan¬ 
tages. The mutual help that income-tax and death duties can afford to 
one another cannot be overestimated, and the returns made in connection 
with the one can be used to verily those made in cofnection noth the other. 

At the same time in this country revenue officers also have facilities 
for administering the tax. In several provinces the .revenue officers maintain 
registers showing the changes which take place from time to time in 
the registration of lands for the purpose of collecting land revenue. Further, 
without the help of village revenue officials, no system of taxation of 
property can he successfully worked. Under the circumstances, the question 
which agency should he employed will, depend upon whether the tax is to 
be administered provineially or centrally. If the former, it may bo en¬ 
trusted, to the revenue officials; if the latter, to the income-tax department 
in the first instance, due provision being made for assistance being given 
by the provincial revenue authorities. 

ISO. Whichever agency is selected for administiatioii and collection of 
Appeals the tax, the following provisions may 

then be made for appeals: — 

(1) Appeals in the form of regular suits in civil courts hv the aggrieved 
party on such matters as— 

(a) the binding character of debts; 

fh) joint or separate character of property; 

(c) claims of atridhanum; 

(d) validity and alleged benami character of alienations; 

(e) priority in the order of succession. 

On the analogy of regular suits to contest summary orders passed 
on claim potitions in execution proceedings, a special period of limita¬ 
tion, which might lie cither three months or six months from the date of 
the order of the fiscal authorities, might he provided for the purpose of 
contesting orders on the above points. It might further ho provided that 
the orders of the fiscal authorities on questions sucli ns the above would 
not have a binding effect excopt as between the Government and the party 
taxed. Sucli a provision would in most cases result in the party pay¬ 
ing the tax to the Government and awaiting the most suitable opportunity 
of contesting his right itself as against the party interested in denying 
or opposing it. 

(2) Appeals from a lower to a higher ■'nheritanee tax authority on 
questions relating to valuation, irregularities in assessment, exemptions 
fiom the tax and other matters connected with the internal administra¬ 
tion of the Act. with a power of revision to the High Court on points 
of law. This is analogous to the procedure now prescribed by the Indian 
Income-tax Act. 

(3) If considered necessary, appeals by way of a reference to a court 
on matters of valuation. ' A provision might also he made for reference by 
the court of the question of valuation to referees. 

131. Power might he given, as in England, to the authorities administer¬ 
ing the tax, to collect the same in 

Payment by instalments. annual or half-yearly instalments 

spread over a series of years. 
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In England, in respect of real property the period over which the pay¬ 
ment can bo spread is eigiit years. In fixing the period within which the 
instalments should be payable, it would be necessary to consider both the 
rate or duty and the probable intervals at which deaths will occur and 
the imposition of a fresh duty will take place. 

1*12. In England, simple interest at the rate oi 4 per cent per annum 

is payable, subject to exceptions, upon 
Interest on arrears. all arrears of estate duty, and 

recoverable in the-same manner as if 
it was part of the duty. A similar provision might he mado. In this 
connection it may ho mentioned that, in the Court-fees Amendment Bill 
now before the Legislative Assembly, there is a provision for interest at 
6 per cent por annum on arrears of probate duty. 


133. Tt would also he nocessarv to enact that any death duty that might 

he levied in India should be a charge 
Rateable distribution. upon the estate on which it was levied 

and that it should he rateahly distri¬ 
buted over the whole estate, .so that it might fall on the various heirs 
and legatees in proportion to tho share takon by each. If any one of 
them paid the whole duty, he would then be »h|e to claim contribution 
from the rest. 


LEGISLATIVE AUTHORITY. 

13<l. The only question that remains is that of the legislative autho¬ 
rity' which should impose the tax. 
Legislative authority. The Scheduled Under the Scheduled Taxes Rules 
Taxes Rules. framed under section 80-A (3) (a) of 

the Government of India Act, taxes on 
succession or on acquisition by survivorship in a joint family are a form 
of taxation in respect of which local legislatures can undertake legis¬ 
lation without previous sanction. This power seems to have been given 
to local iog'slatures chiefly because it was contemplated that duties of this 
kind woidd ho collected in stamps, and stamps were classified under the 
Reforms as a provincial subject. Taking advantage of this provision, 
several Local Governments have begun legislation on this subject of death 
duties. Draft Bills have been prepared by the Governments of Madras and 
Bombay, wh lo in Bengal, Mr. Kinney, the Administrator General, prepared 
a Bill in 1922 and forwarded it to the Government for consideration. 

136. These Bills illustrate the inconveniences that may arise from pro¬ 
vincial legislation on the subject. Re- 
The draft Hills prepared by tho pro- ference has already been made to the 
vinces. variations in their provisions regard¬ 

ing valuations of properties and the 
minimum to be exempted from taxation. The Madras and Bengal Bills 
refer to property pass'ng. not only on succession, but by survivorship, but 
the Bombay Bill covers the former only. Tt is doubtful whether the term 
‘succession’ would, unless it was so stated, include acquisition of property by 
survivorship. The Madras and Bombay Bills make some concession in the 
rate of duty in favour of certain relations. But the relations chosen and 
the rates of exemption again vary. The Bengal Bill gives no exemptions 
whatover on tho ground of relationship. Tho Madras and Bengal Bills leave 
the existing law of probate and letters of administration practically un- 
touchod. The Bombay Bill, on the other band, makes sections 187 and 190 
of tho Indian Succession Act applicable to all communities in the province. 
It is unnecessary to multiply instances of differences. In any system of 
taxation of inheritances, it is essential to have uniformity within the 
stato in which the tax is levied in the matter of assessment of tho tax and 
*o avoid conflict of tax jurisdictions between the various parts of the 
State. The evils of want of uniformity in the rates levied and in the other 
incidents of the duty may be illustrated by the extent of double taxation 
and confusion that exists in America. There the State taxes vary greatly 
in their rates, their stops of progression and the principles on which they 
are levied, and a rich man may substantially reduce the inheritance taT? 



payable on liis estate by carefully adjusting bis residence. On the other 
hand, it has been pointed out that it is theoretically possible for a parti¬ 
cular item of property to bo taxod cumulatively by different States to a 
sum amounting to 1.10 per cent of its value. In the case of small estates, 
the very expense of ascertaining the jurisdictions within which the tax 
is payable sometimes amounts to a large share of the estate. Delays occur 
in the payment of the tax, and this frequently causes severe market losses 
owing to inability to sell securities until tbe tax has lieen settled in a 
number of different States.* 

136. To avoid such difficulties, it seems necessary, apart from any ques¬ 
tion of the division of proceods bet- 
Oentral Legislature essential. ween the Central and Local Govern¬ 
ments, that any legislation on the sub¬ 
ject of succession duties that may be contemplated should be undertakes 
by the Central Legislature. 


* ‘An Elusive Panacea’ by A. W. Atwood. 




262 


ANNEXURE A. 


KATES OF DEATH DCJ1TE8 IN FORCE IN 


CERTAIN COUNTRIES— 


vide page 209. 
United Kingdom. 


Estate duty .—Subject to an exemption of the first £100, thin is levied on the whole 
estate at rates which vary with the size of the estate. The rates of estate duty are 


Where the nei principal value of the estate 


Exceeds 


And does not 
exceed 


Rate of duty per 
eont when the 
death ocourred 
after 31st July 
1919.* * 


£ 

100 

600 

1,000 

6,000 

10,000 

16,000 

20,000 

26,000 

30,000 

40,000 

60,000 

60,000 

70,000 

76,000 

80,000 

90,000 

100,000 

110,000 

130,000 

160,000 

176,000 

200,000 

226,000 

260,000 

300,000 

360,000 

400,000 

460,000 

600,000 

600,000 

760,000 

800,000 

1,000,000 

1,260,000 

1,600,000 

2,000,000 

2,600,000 

3,000,000 


£ 

500 tl 

1,000 2 

6,000 3 

10,000 4 

16,000 6 

20,000 6 

25,000 7 

30,000 8 

40,000 9 

60,000 10 

60,000 11 

70,000 12 

76,000 13 

80,000 13 

90,000 13 

100,000 14 

110,000 14 

130,000 16 

160,000 16 

175,000 17 

200,000 18 

216.000 19 

260,000 20 

300,000 21 

560,000 22 

400,000 23 

450,000 24 

500,000 26 

600,000 26 

760,000 27 

800,000 27 

1,000,000 28 

1,260,000 30 

1,600,000 32 

2,000,000 36 

2,600,000 40 

3,000,000 40 

40 


* The amount of duty is, where necessary, to bo reduced so as not to exoeed the 
highest amount which would be payable at the next lower rate plus the amount by which 
the value of the estate exceeds the value oil which the highest amount of duty would be 
so payable at the lower rate. 


t On small estates where the gross value does not exoeed £300 a fixed duty of 30*. 
may be paid inolusive of all other death duties. Similarly on email estates where the 
gross value exceeds £300, and does not exoeed £600, a fixed duty of 60#. may be paid 
inolusive of all other death duties. 
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Ltgaoy and tucceuton duly .—This duty is levied, in addition to the estate duty, on 
the propeity received by individual heirs at rales varying with the degree of relation¬ 
ship. The rates are — 

Relationship of the Beneiioiary (or the person 
of nearer consanguinity whom he or she 
has married) to the Author of the 
Bounty. 

Husband or wife, ohild or lineal descendant of child, 
father or mother or any lineal anoestor 
Brother or sister, liueal descendant of brother or 
sister .. .. .. .. .. 

Any other person, inoluding any related only by 
natural ties .. .. 

supplementary rates 
to a maximum of lj 
per cent are oharge- 
able excepting as 
between spouses. 


Kate of duty per 
cent. 

1 

6 ’ 
in 

In oertain oaseb 


France. 


Estate duty. This is levied on the capital value of the whole estato 
at rates which increase for successive slices. Tile rates are further gradu¬ 
ated, however, according to the size ol the family of the deceased, special 
consideration being given to the case of a family of four children or more. 
The following are the rates per cent charged in the case of families below 
this limit: — 


On the portion exceediug 

On the portion exoceding 2,000 and not 

exceeding 

,, 10,000 

60,000 

,, 100,000 
„ 260,000 
„ 500,000 

,, 1,000,000 


1 

Three 

children. 

Two 

children. 

One ohild. 

No child. 

i 

FRANCS. : 


i 



•;,ooo 

•25 

•50 

1 00 

* 

10,000 

•50 

iro 

2-00 

h 

60,000 

•75 

1-50 

3-00 

n 

100,000 
260,000 I 

100 

1-26 

2 00 
2-60 

4 00 

too 

12 

16 

500.000 1 

1-60 

3;60 

8-50 

18 

] ,000,000 I 

2-25 

: 4-26 

8 00 

21 

60,010,000 1 

4-10 

1 9-00 

18 00 

38 


Leyacy duly .—This duty is also charged on slices of the amounts re¬ 
ceived by individuals, but is also graduated with reference to an elaborate 
scale of relationship extending to leu degrees. The following are illustra¬ 
tions of the manner of graduation:—- 


Tenth 

degree. 


rr.ASie. ) 

On the,portion not exceeding 2 000 ; 1 

On the portion exoeeding 2,000 and not exceeding 10,000 , 2 

„ 10,000 „ 60,000 i 3 

,, 600,000 ,, 1,000,000 7 

,, 10,000,000 „ 50,000,000 ■ 15 


Holland. 

There are three duties—thy succession duty, the donation duty aud the 
mutation duty. The two latter are described on page 207. As in France, 
special provision is made for the case of families of four or more. 


3 j 25 

4 ; 27 

5 ; 29 

9 I 10 

17 56 


First Fifth 
jdegree, degree. 
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Succession duty .—This is charged in slices on the amount of the indivi¬ 
dual inheritance, the rates being also graduated by degrees of relationship 
as follows:—First degree, husband or wife or children; second degree, lineal 
descendants; third degree, lineal ascendants; fourth degree, children ol‘ 
brothers or sisters; sixth degree, others. The following are instances of the 
rates per cent: — 


Ou the amount not exooediug 
On the amount exceeding 1,000, but 
not exceeding .. . .. 

On the amount exceeding 2,000, but 
not exceeding ., 

On the amount exceeding 5,000, but 
not exceeding ,. 

On the amount exceeding 5,00,000 


to 

<j? 

a 


to 

<9 

XS 

xf 

f-t 
■ r* 

H 


t ® 

I *§ 

I 3 

! H 

! g 

i fa 


£ 

to 

® 

T1 

X 

£ 


to 

a 

V 

X 


T,000 

3-50 

1 

6-26 

11 50 

18 ! 

27 

38 

2,000 

4-00 ■ 

6-00 

15-00 

i 1M 

28 

39 

5,000 1 

4-50 

1 fi 75 

j 15-50 

1 20 j 

29 

40 

10,000 

5-'00 

7-50 

1 18-00 

21 

30 ' 

41 


; 8 00 

1 12-00 

■; 19-00 

27 . 

36 | 

47 


* But see paragraph 21. The exemption limit v&iieB with the degree of relationship. 


Belgium. 

There is a mutation duty in respect ol' immovable property as well as 
a succession duly. 

kj'u('cession dtU ;/.—An exemption is given up to n sum of 2.0(B) francs 
when there is a direct heir or a surviving spouse, and a reduction of 2 per 
cent is made for every child of the heir living at the time of the succession. 

The rates are graduated according to slices of sums inherited and degrees 
of relationship, which are as follows:—First degree, lineal ascendants or 
descendants; second degree, brothers or sisters; third degree, uncles and 
aunts, nephews and nieces; fourth degree, great uncles and great aunts, 
great nophows and great nieces; fifth degree, others. 

The following tablo gives examples of those rates: — 


! 

i 

oS 

© 

to 

9 

Td 

CO 

1 

fa 

<X> 

© 

6C 

<9 

Xt 

X3 

§ 

O 

© 

m 

Thiid degree. 

Fourth degree. 

Fifth degree. 


rnANCB. 


' 




On the amount not exceeding .. 

5,000 

1-40 

5-00 I 

6-00 

7 00 

10 

On the amount exceeding 5,000, bat not 







exceeding .. .. .. .. 

10,000 

1'60 

6-00 

7-20 

8-40 

12 

On the amount exceeding 10,000, hut not 







exceeding 

20,000 

1-80 

7-00 

8-10 

9 80 

14 

On the amount exceeding 20,000, but not 







exceeding 

- 50,000 

200 

8-00 

9 60 

' 11-20 

16 

On the amount exceeding 1,000,000, but 





1 


not. exceeding 

2,000,000 

! 3-00 

1 13-00 

15-60 

1 18-20 

26 

Ou the amount exoeeding 3 000,000 francs. 

5-40 

1 

1 

25 00 

30 00 

35-00 

50 
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Jai'ak. 

There are two taxes—a succession tax and an inheritance tax. JSoth 
are graduated with reference to the degrees of relationship. Apparently 
the sum involved is the whole estate in the first case and tho individual 
inheritance in the second, but the point is not quite clear. 

Succession duty .—The dogrees of relationship avo: first degree, lineal 
descendants; second degree, an heir selected by a family conference in the 
absence of legitimate or presumptive heirs or of parents; third degree, an 
heir similarly selected by a family conference from among the descendants 
of a previous family hoad. 

Tile first 2,000 Yen are exempt. The following are the rates per mille 
in the case of larger estates for sums in excess of 2,000 Yen: — 


1 BN. 

On an estate of a value not exceeding .. .. 6,000 

On an estate of a vnlue exceeding 6,000 but not exceeding 10,000 

JO,000 ,, SO,000 

80,000 ,, 50 0C0 

60,000 „ 100,000 

100,000 ,, 160,000 

U0.000 „ 200,000 

With an additional 6 per mille for every 1CO.000 over 200,"00 


<2 


so 

V 

[2 

13 

H 


6 ! 

fi 

8 

0 1 

7 

10 

7 ; 

8 

12 

;o 

12 

17 

H ! 

17 

26 

20 

26 

36 

26 1 

00 

to 


inheritance tax .—In this case there are three degrees of • relationship : 
the first including direct descendants; the second, husbands or wives or 
parents; and the third, all others. 


The first 1,(X)0 Yen of the inheritance appear to be exempt. Thereafter 
the duty appears to be levied on the whole amount at the following rates 
per mille: — 



TEN. 

On an inheritance of a value not exoeeJing .. ,, 20 000 12 17 20 

On an inheritance cf a value exceeding 20,000, but not exceeding 6ojooo 20 26 1 ?6 

» 60,000 ,, 160,000 36 40 ! 60 

160,000 „ 200,000 | 60 56 , 66 

With an additional 5 per millo for every 100,000 over 200,000 
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ANNEXUBE B. 

Statement showing the receipts on amount of duty on probates, letters of administration 
and sucoessicn certificates in tliuvarious provinces - vide page 216 . 


Tear.* 

Madras. 

Bomba v. 

Bengal. 

Bihar and 
Orissa. 

Assam. 



as 

B3 

ns. 

R8. 

as. 

190 '>-01 


66,877 

4,26,003 

,, 

., 

6,929 

1901-02 


87,696 

6,60,300 

,. 



1902-02 


97,281 

3,22,288 

,. 

• • 

!. 

19°3-04 


94,883 

3,68,304 

4,20,102 

.. 

• • 

1904-06 


97,231 

6,41,985 

4,75,942 



190B-06 


84,243 

8,68,626 

4,44,633' 


6,441 

1900-07 


86,693 

4,03,844 

4,66,616 



1907-08 


89,949 

3,72,620 

6,61,018 

, . 

72,930 

1908-09 


99,820 

3,60,089 

3,49,381 

, , 

77,837 

1909-10 


87,192 

7,86,048 

6,32,163 


1,07,813 

1910-11 


89,849 

4,61,149 

3,83,104 

, , 

92,673 

1911-12 


1,60,326 

6 31,790 

5,02,800 

. , 

7,726 

1912-18 


1,32,111 

5,82,670 

5,03.612 

37,330 

8,109 

1912-14 


93,030 

6,88,602 

6,11,170 

27,265 

0,067 

1914-16 


1,42,930 

6,06,083 

4,86,890 

1,11,884 

6,603 

1916-16 


1,14,307 

'0,00,972 

12,97,465 

63,693 

11,729 

1916-17 


1,76,933 

10,43,772 

6,67,803 

77,014 

10,683 

1917-18 


1,01,900 

0,96,069 

8,68,388 

75,400 

14,040 

1918-19 


1,31,866 

68,882 

16,34,737 

49,560 

10,646 

1919-20 


1,96,320 

14,14,940 

14,07,713 

31,954 

16,640 

1920-21 


1,93,613 

19,76,201 

11,97,686 

37,395 

11,567 

1921-22 


2,83,069 

15.44,734 

10,93,222 

66,221 

16,139 

1922-23 


2,31,407 

12,34,904 

16,32,206 

37,801 

10,015 

1923-24 


2,36,664 

13,84 439 

16,32,207 

36,062 

34,467 

1924-26 


1,68,411 



70,466 

37,760 


• The figures lor Bengal up to 1911-22 are for oalenriar yoars. 



Voar. 

Panjab. 

1 Unifed 

; Provinces. 

i 

j Central 

| Provinces 
and Berar. 


Burma. 

1900-01 


, us. 

.. ! 44,624 


ns. 

R9. 

6,462 

1 

+ 

R8. 

4,716 

1901-02 


! 36,090 


.. 

6,729 

+ 

+ 

1,886 

1902-03 


21,398 

t 

63,786 

1,988 

t 

6,618 

1903-04 


.. 1 Not available. 

t 

60,179 

4,461 

+ 

8,723 

1904-06 


46,619 

t 

'.0,262 

8,072 

+■ 

60,860 

1906-06 


22,461 

t 

66,801 

10,999 

-i 

2,669 

1906-07 


39,199 

t 

66,938 

6,648 

+ 

■+ 

9,112 

1907-08 


34 670 

X 

1 

81,881 

91,976 

5,838 


6,300 

1908-09 


25,970 

t 

11,601 

f 

3,431 

1909-10 


.. : 36,694 

4 

1,07,172 

6,697 


87,396 

1910-11 


31,002 

T 

82,174 

8,667 


1,66,106 

1911-12 


42,609 

X 

76,742 

13,907 


1,21,416 

74,144 

1912-13 


.. ! 1,11,356 

t 

1,21,797 

15,016 


1913-14 


,. Not available. 

+ 

1,23,331 

6,710 


1,17,180 

1914-16 


36,000 

X 

1 

64,876 

8,671 


1,26,497 

1915-16 


44,8 '1 

t 

1.09,824 

14,980 


79,123 

1916-17 


94,697 


1,31,422 

20,217 


4,983 

1917-18 


1,00,119 


1,08,988 

16,799 


1,32,613 

1,13,111 

1918-19 


89,407 


1,17,992 

20,816 


1919-20 


,. i Not available. 


1,>7,660 

42,707 


2,53,039 

1920-21 


.. ; Do. 


1,85,277 

20,334 


2,37,012 

1921-22 


,. i Do. 


4,37,294 

74.484 


1,38,712 

1922-23 


.. I 62,821 


1,69,377 

48,066 


1,61,431 

1923-24 


.. 26,669 


1,72,324 

19,170 


1,83,804 

1924-26 

* 1 

34,975 





1,62,876 


t The receipts for Oudh are not included in these figures, 
j Relates to Upper Burma alone. Figures for Lower Burma are not available. 
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ANNEXUKE 0 (vide page 225) 


I.— StateneU showing ths growth of i nveitnunts In Government paper. 


1883-84 



M. 

.. 93,19,13,840 

1904-06 


KS. 

.. 1,22.29,78,236 

1884-85 



.. 93,18,65,600 

1906-06 


.. 1,26,08.10,618 

1686-86 



.. 92,70,89,820 

1906-07 


.. .. 1,30.46,60,666 

1886 87 



.. 92,66,36,860 

1907-08 


.. 1,32,82 94,966 

1887 88 



.. 92,08,98,620 

1908-09 


.. 1,84 66,60,606 

1888-89 



.. 1,00,87,97,420 

1909-10 


.. 1,38,84,83 105 

1889-90 



.. 1,02,76,11,760 

1910-11 


.. 1,38,09,72,165 

1890-91 



.. 1,02.74,66,660 

1911-12. 


. . 1,39.96,36,206 

1891-92 



... 1,02,69,23,170 

1912-18 


.. 1,42,83,64,790 

1892-98 



.. 1,02,98,76,620 

1913-14 


.. 1,46.68,66 790 

1893-94 



.. 1,05,64,60,780 

1914-16 


.. 1,60,62.66,200 

1894-96 



.. 1,04.87,87,400 

1916-16 


.. 1,66,45,97,700 

1896-96 



.. 1,08,78,89,280 

1918-17 


.. 1,62,88 03 073 

1896-97 



.. 1,09,11,60,630 

1917-18 


.. 1,70 07,88,793 

1897-98 



.. 1,11,69,66,840 

1918-19 


.. 1,99,06.63,494 

1898-99 



.. 1,12,66,46,980 

1919-20 


.. 2,19,44.60,981 

1899-1900 



.. 1,12,47,47,010 

1920-21 


.. 2,67,13,68,841 

1900-01 



.. 1,16,33,19,068 

1921-22 


.. 3,04,32,19,208 
.. 3,39,16,78,107 

1901-02 



.. 1,16,19,18,833 

1922-23 


1902-03 



.. 1,17,66,40,660 

1923-24 


.. 3,68,20,41,646 

1903-04 



.. 1,19,42,43,035 




II.—Statement showing depositt in Tost Oj fee Savings Tanks. 



Veer. 

i 

! 

I 

Amount held by j 
Europeans. 

rfTrffllT ' 

Amount held by ] 
Indians. 

Total. 




B8. 

ns. 

B8. 

1882-83 to 1886-87 (quinquennial 
average). 

96,47,090 

5,53,30,000 

' 

4,38,77,000 

1887-88 to 1891-92 

,, 

1,18,71,000 

{,93,61,000 

7,12,32,000 

1892-98 to 1898-97 


1,29,59.000 

S.16,64,000 

9,46,23,000 

1897-98 


e » 

1,06,30.000 

8,22,43,000 

9,28,73,000 

1898-99 


e * » • 

1,04,17,000 

8,38,83,000 

9,42,80,000 

1899-1900 



1,06,86,000 

8,68,79,000 

9,64,64,000 

10,04,33.000 

1900-01 


■ • • • 

1,11,23,000 

8,93,10,000 

1901-02 


* ■ ■ * 

1,14,16,000 

9,64,06,000 

10,68,21,000 

1902-03 


» • ft 

1,11,66,000 

10.80,69,000 

11,42,16,000 

1908-04 



1,13,88,000 

1,18,83,000 

11,19,49,000 

12,33,37,000 

1904-05 



12,21.87,000 

13,40,70 000 

1906-06 



1,17,90,000 

12,81,36,000 

13,99,26,000 

1906-07 



1,24,30,000 
1,24 36,000 

13,52,40,000 

14,76,70,000 

1907-08 



13,98,78,000 

16,18,14,000 

1908-09 



1,21,60,000 

14,00,92,000 

15,23,'2,000 

1909-10 



1,26,78,000 

.14,59,94,000 

16,86,72,000 

1910-11 



1,41,81,000 

16,60,67,000 

16,91,88,000 

19)1-12 



X— o 

o 

O 

17,40,81,000 

18,89,86.000 

1912-13 



(«) 

20,61,14,000 

1918-14 



(«) 

(«) 

23,10,75,000 

1914-16 



(«) 

(«) 

14,89,26,000 

19)6-16 



(«) 

W 

16,32,12 000 

1916-17 



(«) 

(a) 

16,59,63,000 

1917-18 



(a) 

(« 

16,58,46,000 

1918-19 


t t • • 

(«) 

(«)■ 

18,82,46,000 

1919-20 


• e * » 

(«> 

(«) 

21,34,86,000 

1920-21 


• * « * 

(«) 

(a) 

22,86,22,000 

1921-22 



(«) 

(a) 

22,26,25,000 

1922-23 



(a) 

(«) 

23,19,98,761 

1923-24 



(«) 

(rt'i 

24,78,83,170 


(«) From 1912-13 the distinction between European and Indian deposits hue been 
discontinued. 

IT-33 
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III. —Statement thawing the paid-up capital in Joint Stcci Companies. 


1904-05 



as. 

.. 40,17,40,660 

1914-16 

aa. 

.. .. 80,24,18,904 

1906-08 



.. 41,02,97,400 

1916-16 

84,66,66,082 

1906-07 



.. 44,06,16,780 

1916-17 

.. 90,42,18,252 

1907-08 



60,40,18,680 

1917-18 

.. 98,60,64,067 

19 8-09 



.. 66,71,96 676 

1918-19 

.. 1,00,08,75,860 

1909-10 



.. 61,18,41,610 

1919-20 

.. 1,19,46,36,836 

1910-11 



.. 68,71,11,786 

1920-21 

.. .. 1,68,31,03,795 

1911-12 



.. 69,03,67,473 

1921-22 

.. .. 2,22,83,98,989 

1912-13 



.. 71,69,90,685 

1922-23 

.. 2,49,85,10,160 

1913-14 



.. 76,04,83,963 

1928-24 

.. .. 2,54,66,69,603 


IV.—Statement showing the paid-up capital in life Assurance Companies in 
British India, 



HB. 




HS. 

1903 

.. .. 16,60,687 

1921 


• • 

.. 61,38,481 

1908 

.. 22 72,864 

.. 60,67,704 

1922 

e • 


.. 52,72,340 

1913 

1928 

e e 

. . , 

.. 63,47,116 

1918 

.. .. 43,43,279 





V .— Hew iutineti transacted bp Life Aeeurance Companies in eajh of 
the yean 1919 to 1023. 


Year. Number of new flam assured. 

policies. 

as. 

1910 .Information not available. <,49,06,170 

1920 Do. {,10,00,623 

1921 32,417 6,46 81,489 

1922 38,966 6,64,10,279 

1923 36,762 6,B4,93,633 

Total sum assured up to the end of oaoh of the yeir* 1921 to 1923. 

Year. aa. 

1921 38,71,31,626 

1922 42,86,64,289 

192a 61,83,78,748 
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ANNEXUBE D. 

Feet in retpett of probates, letter t of administration and succession certificates proposed 
ip the Select Committee on tie Court-fees {Amendment ) Sill—vide page 223. 


Number. 


1 , 


2 . 


Probate of a will 
or letters of 
administration j 
with or with- i 
out will annex- | 
ed, I 


When the arnonnt or rains of the estate in 
respect of wbioh the grant of probate or 
letters is made exceeds two thousand 
rupees, on suoh amount or value, up to ten 
thousand rupees. 


Certificate under 
the Succession 
Certificate Aot, 
1889. 


j When suoh amount or value exceeds ten 
| thousand rupees, on the portion of sooh 
| amount or value whioh is in exoess of ten 
| thousand rupees, up to thirty thousand 
j rupees. 

I When suoh amount or value exoeeds thirty 
i thousand rupees, on the portion of snoh 
i amount or value which is in excess of thirty 
thousand rupees, up to sixty thousand 
rupees. 

When euoh amount or value exoeeds sixty 
thousand rupees, on the portion of snoh 
amount or value whioh is in excess of sixty 
thousand rupees, up to a lakh of rupees. 

Wlion suoh amount or value exoeedB a lakh 
of rupees, on the portion of suoh amount 
or value whioh is in excess of a lakh of 
rupees, up to twonty lakhs of rupees. 

When suoh amount or value exoesds twenty 
lakhs of rupees, on the portion of snob 
amoant or value whioh is in exoess of 
twenty lakhs of rupees. 

On the amount or value of any debt or 
security speoifled in the certificate under 
seotion 8 of the Aot, up to ten thousand 
rupees. 

When suoh amount or value exoeeds ten 


thousand rupees, on the portion of such 
amount or value whioh is in exoess of ten 
thousand rupees, up to fifty thousand 
rupees. 

When suoh amount or value exceeds fifty 
thousand rupees, on the portion of such 
I amount or value whioh is in excess of fifty 
| thousand rupees, up to a lakh of rupees, 
i When such amount or value exceeds a lakh 
j of rupees, on the poition of such amount or 
value whioh is in excess of a lakh of 
j rupees. 


8. Certificate under 
Boot bay Begu- 
lation VIII of 
1827. 


Proper fee. 


One per centum. 


Two per centum. 


Three per centum. 


Pour per oentum. 


Five per centum. 


Six per oentum. 


One per oentum. 


Two per oentum. 


Three per oentum. 


Four per cunt urn. 


Subject to the provi¬ 
sions of paragraph 
viii of seotion 19, 
the fee chargeable 
in the case of a 
succession certificate 
(article 2) on the 
amount or value of 
f ho property in 
respect ot whioh the 
| certificate is granted. 
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i’our princi¬ 
pal groups of 
consumption 
taxes. 


Duties levied 
on orossing a 
frontier Cus¬ 
toms duties. 


Trarait dues. 


Ootroi duties. 


Kxoises. 


Monopolies. 


Taxes on 
sales. 


APPENDIX XIII 

Chapter XIII—Local Taxation. 

A Note on taxes on consumption for local purposes^ 

INTRODUCTORY. 

(Vide paragraph 406 on page 296 o£ Volume 1.) 

Taxes on consumption cover a very wide category, iu which four 
principal groups may be distinguished as follows: — 

(1) Taxes levied on crossing a frontier, of which customs duties are 

the chief; 

(2) Duties levied on specific articles on issue from places of manu¬ 

facture or bonding; 

(3) State monopolies; and 

(4) Duties levied generally or on wide categories of articles by taking 

a percentage of tho sale proceeds. 

The questions relating to duties of Customs levied on entering a country 
constitute a whole branch of Economics in themselves. It is sufficient to 
note here that the policy adopted in respect of making customs duties pro¬ 
tective or in choosing between a general revenue tariff at a comparatively 
low rato and a tariff imposed at a higher rate on a few specified articles 
may have important reactions in the matter of the consumption taxes levied 
in the interior of the country. 

Duties levied on internal frontiers may arise when a State is broken 
up into smaller States, or may bo levied as internal transit dues or as 
tolls and terminal taxes. In all eases they are to bo deprecated as obstruc¬ 
tions to trade. In the first case zollvereins have been formed to abolish 
them and federal constitutions contain clauses prohibiting them. A striking 
illustration of the evils of the second is to be found in the history of the 
Indian Inland Customs line, long since abolished. Tolls and terminal taxes 
have been to a great extent abolished in Europe, but still persist in parts 
of India. 

Duties levied on entry into the limits of towns are commonly known as 
octroi duties, and it is proposed to deal with them in detail below. 

Duties of excise, in the narrow acceptance of the term, are dealt with 
elsewhere and form generally the corollary of duties of customs on the same 
articles. They are normally limited to very small categories of goods. 

State monopolies are also limited to small categories of goods such as 
salt, spirits, tobacco and matches, and form in effect an alternative method 
of collection of an excise; but add to this element of taxation that of State 
trading, together with limitation of private enterprise and of the choice 
of the consumer in respect of the goods consumed. 

Duties on sale3 are of very ancient origin, and since the War have 
enjoyed an extensive revival. They may be grouped into three categories— 
(a) taxes on turnover, which are cumulative, involving as they do the 
repeated taxation of the same article at each stage from its extraction as 
raw material to the point at which it reaches the consumer; (b) taxes on 
wholesale sales levied once when the goods leave the hands of the manu¬ 
facturer or wholesale dealer; and (c) taxes on retail sales levied on the sale 
to the final consumer. These taxes may be either general or applied only 
to particular classes of articles. 



it is the purpose of this note to examine the question of consumptioh 
taxes as applied or proposed to be applied for local purposes, and this 
involves an examination first of the existing consumption taxes in the shape 
of the octroi and terminal taxes, and second, of the possible substitutes 
for the same afforded by the plan of taxation of sales. 


THE OCTROI ANT) TERMINAL TAX. 


The octroi has been familiar in many of the countries on the continent 
of Europe since the days of the Roman Empire. The' tax was originally 
levied by Roman towns on wines and certain articles of food imported 
or exported. It was introduced by the Romans in Gaul and continued 
there after the invasion of the Francs under the names of Tonlieux and 
Coutumes. The privilege of levying this tax was granted to the French 
towns by the King, but occasionally the Government claimed a percentage 
of the proceeds. The tax has, howevor, been abolished in many of the 
countries on the continent, as it was an impediment to industry and 
commerce and raised the prices of common commodities and necessaries 
of life. Belgium, Holland, Denmark, Sweden and Norway are among the 
countries which have replaced the octroi by other taxes. 

In France the tax was abolished during the Revolution, but as there 
were no alternative sources of income for the municipalities, it was re¬ 
imposed in Paris in 1798. These duties are even now a very important 
source of revenue in France, varying from one-third to one-half the total 
receipts of the communes. In towns with less than 4,000 inhabitants the 
necessaries of life are usually free. The cost of collection was before the 
war about 10 per cent of the gross revenue, but it is understood that the 
percentage has largely increased sinco. The towns usually recover the dues 
themselves, or in a more antiquated fashion farm them to contractors, but 
latterly a system under which the Central Government collects the duties 
on their behalf through an establishment directly under its control has be¬ 
come increasingly common. The duties have been exceedingly unpopular in 
France and their abolition has been suggested more than once, but in spite 
of their obvious inconvenience, of the high cost of collection and their 
heavy incidence on the poorer classes, very little progress has been made 
towards their abolition, mainly owing to the difficulty of discovering 
acceptable substitutes. The French system, however, is free from one of 
the gravest objections to the octroi, since there is provision for very 
prompt refunds of the duty in the case of articles which are re-exported. 

In Germany octroi duties are now a comparatively unimportant source 
of revenue. They were abolished in Prussia in 1820, though Berlin main¬ 
tained them till 1874. Under the customs tariff law of 1902 octroi dues 
on corn, vegetables, flour and other mill products, cattle, meat, meat- 
products and fat were abolished with effect from April 1910. The loss 
consequent on the abolition of these dues has been met in a variety of 
ways, such as— 

(1) by increasing dues on othez' articles, especially the charges on 

slaughter-houses, building materials, furniture, etc., and by 
adding to the list of dutiable articles, 

(2) by increasing the income-tax, and 

(3) by the introduction of the amusements tax. 

The Italian octroi duties date from the year 1864. The duties levied 
were of a threefold nature— 

(1) a tax levied by the State on special articles of food and drink; 

12) a tax levied by communes on all other articles; and 

(3) a surtax for communal purposes on the State octroi. 

The State charged different rates according to the size of the com¬ 
munes. In closed communes the octroi was levied at the gates and in 
open communes on sales at the markets. 

The system has, however, been changed by a decree of September 1923 
under which the sole right of levying octroi has been given to the communes 
in exchange for all Government subsidies. The articles that may be taxed 


The present 
note is oon- 
oevned with 
the ootroi and 
terminal 
taxes and 
with the 
taxation of 
Bales as an 
alternative. 

The ootroi in 
Europe. 
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History of ttie 
tax in India— 
The transit 
duties. 


Their evil 
effects. 


and the maximum rates hare been laid down by the Central Government. 
The general effect of this change has been to impose heavy duties on wines 
and spirits and to exempt grain and the raw materials of industry. 

Octroi duties in the shape of town and market dues were in existence 
under the ancient Hindu ruiers, although they were assessed and collected 
on a different system from that now in vogue. References to such taxes 
are found in Manu, Megasthenes and the Aini-i-Akbari. They were also 
collected regularly under the Moguls by the Kotwals. In the 18th century 
the transit of goods by road and river was subject to inland duties, and 
the East India Company enjoyed a very important concession in the 
exemption of its trade from those duties, so much so that the order 
of Mir Kasim, Nawab of Uougal, in 1763, remitting all transit dues, and 
thus depriving the company and their servants of the advantage, was 
treated as a declaration of war. The duties were restored when Mir Jafar 
was again installed and as time went on and the efficiency of their 
administration increased were found to be increasingly oppressive. 

Their evil effects are described in a memorandum by Holt Mackenzie 
published in 1825. He said: “Some articles have to run the gauntlet 
through ten custom-houses, passing at each several subordinate chowkis, 
before they reach the Presidency, and little or none of the great staple 
commodities of the country escape from being subjected to repeated 
detentions. 


“Even supposing that there were no exactions and uo delay, still 
the system would seriously hinder the commercial intercourse of the country, 
since no interchange of goods can take place between districts separated by 
a line of chowkis, unless the difference of price shall cover not only the 
expense of transportation and the other charges of merchandise, but also 
the duty of 5 to 7i per cent levied by Government. Thus also the natural 
inequalities of prices are aggravated; and. contrary to every principle, justly, 
applicable to a consumption tax, the burden falls on those places where 
the consumer would, independently of duty, have most to pay. 

“Rut when to the Government demand are added those of the 
custom-house officers, it appears to be certain that much trade that would 
be carried on by persons of small capital must be absolutely prevented. 
The rich merchant can afford to pay the utmost demand likely to be made 
upon him, because a considerable douceur will not fall heavy on a large 
investment, and because his rank and wealth secures him from any outrage¬ 
ous extortion. But to the petty trader a moderate fee would consume the 
probable profit of his adventure, and he has little or no security for 
moderation. ” 

It was estimated that in 1825 the inland transit duties for Bengal 
alone brought in about 33 lakhs of rupees. The Company was not pre¬ 
pared to sacrifice this revenue and no action was consequently taken on 
Holt Mackenzie’s report. 

In 1828 Lord William Bentiiick employed Sir Charles Trevelyan to 
make an enquiry into the transit duties. The resulting report showed 
that the evils of the ti'ansit duties had been considerably aggravated under 
British rule and that inland trade and manufactures were stifled by the 
system. In 1835 Lord Ellenborougli commented very severely on the serious 
evils of the system. He wrote to the East India Company: 

“ No less than 235 separate articles are subjected to inland duties. 
The tariff includes almost everything of personal or domestic use, and its 
operation, combined with the system of search, is of the most vexatious 
and offensive character, without materially benefiting the revenue. The 
power of search, if really exercised by every custom-house officer, would 
put a stop to internal trade by the delay it would necessarily occasion. 
It is not exercised excejit for the purpose of extortion. 

The effect upon the national morals is yet more serious than the 
effect upon national wealth. Every merchant, every manufacturer and 
every traveller is, as it were, compelled, for the security of his property 
or the protection of his personal comfort, and not infrequently for that 
of the feelings of the females of his family, to enter into unlawful collu¬ 
sion with the officers of Government. It is a system which demoralises 
our own people, and which appears to excite the aversion of all the foreign 
traders of Asia.’’- 
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The East India Company was still reluctant to take any fiction, but 
the publication of Sir Charles Trevelyan’s report and the action of somo 
of its own servants in India forced its hands. Sir Charles Metcalfe 
abolished the inland customs dues in Bengal in 1835 and soon after the 
town duties, which had developed as part ol : the system. Jn 1842 Lord 
Ellenborough abolished them in Sind and Madras. Meanwhile Mr. Ross 
in the Upper Provinces had abolished them on his own initiative. 

The dues so far levied had been in the main collected T^r general 
State purposes. But already in 1823 the Government had commenced 
the practice of appropriating the dues to meet the expenditure of towns, 
and when in the early sixties the duties were reimposed in many places 
in the north of India they appeared, not as items of general revenue, 
but as the mainstay of the revenue of the towns. 

These town duties have continued ever since and have formed the 
subject of numerous and various declarations of policies. The first of theso 
•was contained in Regulation VI of 1805, which limited taxation of commodities 
to those imported for consumption or use within the town. Previous to 
this the town duties had been of the nature of a terminal tax, i.e., a final 
charge on all goods entering a municipal area, whether for consumption 
therein or for export, and there has always been a tendency on the part 
of local authorities to revert to that attitude, but the Government of 
India declared against this as early as 1805 and have consistently attempted 
to maintain that policy since. 

The next important enunciation of the principles on which octroi 
should be levied was that drawn up in 1864 by Sir Charles Trevelyan. 
The following extract from a resolution issued in that year indicates the 
attitude of the Government of Tndia at that time. 

“Town duties are very effective for raising money. They existed 
under the Native regime, under the name of choongee, or handful, imply¬ 
ing that everything that passed had to pay a small contribution, nnd 
in some parts of tndia they are more popular than direct taxes of any 
kind. If they could bo confined to things consumed in the town without 
interfering with the trade, they could be only open to the objection that 
they fall in undue proportion upon the poor. But after a full trial of 
this tax in Bengal and the North Western Provinces, it was abolished 
in 1835, as being alike injurious to the general trade and to the towns 
immediately affected. Town duties have been lately re-established as a 
municipal tax in many places in the North Western Provinces, Oudh and 
the Punjab, and the old vice of interference with the general trade im¬ 
mediately reappeared, with the additional aggravation that this time 
the public at large were mulcted for the advantage of local interests. 

"The unchecked multiplication of these local exactions would soon 
reproduce the worst evils of the old transit nnd town duties. 

“The town duties which were abolished in 1835 were levied only 
upon eight articles of local consumption, but there appears to be no limit 
to the number of articles upon which they are exacted since they have 
been revived as a municipal tax. There are 197 articles, many of which 
branch out into numerous sub-divisions, upon which town duties are levied 
in Setapore in Oudh. At Broach they amount to 182 under the head of 
‘Articles imported for consumption’, five under ‘Raw material imported to 
he manufactured’ and 51 under ‘Articles exported’, or 238 in all, without 
including sub-divisions. This multiplication of petty exactions is open 
to great objection. The tax ought to be confined to a few articles of 
local consumption, such as ghee, firewood, fruit, vegetables, fowls, eggs, 
and animals for slaughter, which do not enter into the general trade 
of the country, and which being recognizable at first sight, do not involve 
the stoppage and search of other commodities.” 

These principles were again enunciated in 1868 and accompanied by 
specific orders as to the articles on which octroi could be levied. The 
imposition of an octroi duty was prohibited on salt, opium, fermented or 
spirituous liquors and articles liable to customs duty and imported by. 
sea into Tndia. The levy was permitted in the case of the following 
articles : — 

(1) Articles of food or drink. 

(2) Animals for slaughter. 

(31 Articles for fuel, fob lighting or for washing. 


The aboli¬ 
tion. 


—and reim- 
position as 
town duties. 
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(4) Articles used in the construction of buildings. 

(5) Drugs, gums, spices and perfumes. 

(6) Tobacco. 

To this list were subsequently added piece-goods and other textile 
fabrics and metals and articles of metal. 

The Government further ordered— 

(1) that on the exportation from a town of dutiable goods the 

octroi levied on them should be refunded; 

(2) that municipalities should provide bonded warehouses or other 

appliances for the storage of goods in transit, for the use 
of which reasonable fees might be. levied ; 

(3) that tolls on entering municipal limits should not be levied ex¬ 

cept for the use of any bridge, quay, wharf, lock or other work 
constructed or maintained at the cost of the municipality; and 

(4) that goods, the property of Government, should be exempt from. 

municipal taxation. 

The next important declaration was made in 1899, when the Govern¬ 
ment of India, finding that many abuses had arisen, found it necessary 
to intervene again. They pointed out to the Local Governments that— 

(1) the articles taxed should be main staples of local consumption 

and should he ns few as possible; and 

(2) the utmost facility should be given by way of arrangements 

either for passing articles through town limits under bond 
or for facile rofund on exit of duties levied on entrance. 

A changs of In 1903, for the first time, this policy was radically altered. It was 

polioy begins then found as the result of enquiries, that there was a consensus of autho- 
in 1903. ’ ritative opinion that indirect taxation was strongly preferred to direct 
by the population of Northern and Western India and that the effect 
of the restrictions imposed by the Government of India, coupled with the 
increasing demands of the administration had been to compel munici¬ 
palities either to enhance their rates of octroi on the necessaries of life 
or to resort to the unpopular expedient of a house-tax. In deference to 
those views the Government of India modified their earlier policy and issued 
(he following instructions for the information and guidance of munici¬ 
palities:— 

(1) The articles taxed should be as a rule the main staples of 

consumption and should in any case be as few as possible; 

(2) Articles which were mainly products of the country might he 

taxed more highly than those which were not; 

(3) The necessaries of life should in all cases be taxed moderately; 

(4) Luxuries might be taxed more heavily than necessaries, hut a 

high octroi should not be imposed on tobacco, which was al¬ 
most the only luxury of the poorer classes. 

The United In 1908 a committee appointed to inquire into the question of munici- 

Provinoes pal taxation in the United Provinces examined the whole question of 

C Q D £ K1!tlee octroi in great detail. They found innumerable abuses and condemned 

the system of octroi duties in very severe terms. The main recommend¬ 
ations of the Committee regarding this tax were— 

(1) Abolition of octroi in those towns in which it could be replaced 

by direct taxation, for instance, by the imposition of a tax 
on circumstances and property; 

(2) The substitution for it elsewhere of a terminal tax on the lines 

indicated below: — 

fa) The tax should be imposed on all imports at rates lower than tbo 
existing octroi rates. 

(b) There should he no refunds. 

fcT There should be no ad valorem assessment. The lax should be 
on the maundago passed and the rates applied equally to all 
goods. 

(d) It should be collected by the railways. 

(«) Passengers’ luggage and parcels under 20 seers should be free, 
(f) Goods imported and rehooked without breaking bnlk should 
not he charged. 
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(g) A corresponding impost on goods imported by road should be 

levied in the shape of a toll, fixed • with reference to the 
maundage rates on rail-borne goods. 

(h) The anomaly that uniform maundage rate would cause the tax 

to fall most lightly on the most valuable classes of commodi¬ 
ties, should ordinarily bo rectified by a direct tax on traders 
in those classes of goods, preferably in the form of a license 
tax. 

(i) Uniform rates in every municipality were undesirable, and rates 

should be fixed to suit circumstances. 

(j) No attempt should ordinarily be made to meet the whole require¬ 

ments of the municipality from such a tax. 

The Government of India, after consulting the Local Governments of Pro¬ 
vinces in which octroi duties were in existence yielded to the volume of 
practical experience and the unanimity of Indian opinion against the Bystem 
of octroi taxation and agreed to the imposition of a terminal tax as being 
one which was on the whole less likely to be burdensome on through trade 
than octroi with a problematical refund. They sanctioned as an experi¬ 
mental measure the substitution in the United Provinces of direct tax¬ 
ation for octroi in the smaller towns, and the application to a large num¬ 
ber of other towns in which conditions were suitable of the Bystem of a 
terminal tax, or light transit due on imports or exports, subject to no 
refunds. 

The next stage is marked by .the issue of a resolution in April 
1915, in which the Government of India laid down the restrictions subject 
to which a terminal tax should be levied. These were as follows: — 

(1) The terminal tax, wherever imposed, should be substantially 

lower in its rates than the octroi which it replaces, 

(2) It should be limited to places where there were special grounds 

for applying it, which must be adequately demonstrated, 

(3) It should be regarded as facilitating the transition to a system 

in which direct taxation would form an increasingly important 
factor, not as an elastic means of progressively increasing the 
resources of municipalities apart from normal developments 
due to increase of traffic, and 

(4) It should not be adjusted with the primary object of compensating 

municipalities for the loss of octroi. 

These orders failed to a great extent of their purpose and in the year farther 
1617 the Government of India made a further advance towards the posi- ohange of 
tion which tho municipal administrations were anxious to secure. This polioy in 
is illustrated by the memorandum of principles governing the imposition 1917. 
and collection of the terminal tax which was issued for the guidance of Local 
Governments on 6th July 1917. The more important of these principles 
were— 

(1) That in municipalities where octroi had not been previously 

levied the previous sanction of the Government of India must 
be obtained to the imposition of a terminal tax. 

(2) That the tax should not necessarily be looked upon as a step 

towards an increasing degree of direct taxation, hut might be 
introduced merely in order to replace octroi, provided that 
the receipts from the terminal tax did not materially exceed 
those from the octroi which it superseded. 

(3) That the tax should ordinarily be imposed on imports only, hut 

there was no objection to the taxation of exports as well as 
imports in places where municipalities were large centres of 
export trade. 

(4) That the taxation of salt, opium and excisable articles, includ¬ 

ing materials used in manufactures and mineral oil, should 
always be kept at low figures, 

11-31 
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(5) That refunds in the usual sense of the term would not be al¬ 

lowed. 

(6) That the description of the articles to be taxed should as far as 

possible be adapted to the railway classification of goods. 

These rules wero intended to provide the necessary safeguards to 
secure that the tax was kept light, that it was worked as simply as pos¬ 
sible, and that the convenience of the railways, through whoso agency it 
was to be collected, was always consulted. 

The position so established was radically altered by the introduction of 
the Reforms. Under the Scheduled Taxes Rules issued in 1920 Provincial 
Legislative Councils wero authorised to pass without the previous sanction 
of the Governor-General a law imposing or allowing a local authority to 
impose an octroi or a ‘terminal tax on goods imported into a local area 
in which an octroi was levied on or before the 6th July 1917’. This rule 
created an anomalous position, for while Local Governments had the un¬ 
limited right to vary the rate of terminal tax where there had been octroi 
on or before the 6th July 1917 it was held that they had no right to 
increase a terminal tax where it had since that date been imposed with 
the previous sanction of the Government of India. To remove this ano¬ 
maly item 8 of Schedule II to the Scheduled Taxes Rules was amended to 
read— 

“The terminal tax on goods imported into or exported from a 
local area, save where such tax is imposed in a local area in which an octroi 
was not levied on or before the 6th Jjily 1917.” 

The result of this amendment is that a reference to the Government 
of India is now necessary only when terminal taxation is to be imposed 
for the first time in an area iti which an octroi was not levied on or 
before the 6th July 1917, but once a terminal tax has been sanctioned, 
or in towns where the terminal tax has been substituted for the octroi 
by the Local Governments, the sanction of the Government of India 
is not required to the revision of the rates and Local Governments 
are free to raise them to any figure they may consider necessary. In 
the case of the Central Provinces even this restriction does not apply, 
since with the previous approval of the Government of India a clause was_ 
inserted in 1921 in the Central Provinces Municipalities Act empowering’ 
municipalities to levy a terminal tax without reference to that Govern¬ 
ment. 

The present position may be summarised as follows:—The previous 
sanction of the Government of India is not required under the Scheduled 
Taxes Rules for the introduction of the octroi in any municipality, but 
their previous approval is necessary whenever it is proposed to substitute 
the terminal tax for the octroi. In practice, however, having relaxed 
their control in the case of one province, it would be difficult for the 
Government of India to refuse their sanction in any individual case. The 
amendment of the rules in 1923 has further deprived the Government of 
India of the limited control they had over the rates of terminal tax. 
Thus, by a serios of steps, they have practically abdicated their 
whole control as regards the levy of the octroi and the terminal tax. 

The history of the octroi duties in India and their subsequent deve¬ 
lopment into the terminal tax narrated at some length above illustrate 
the difficulty in which a Central Government is placed when it attempts 
to control the detailed levy of taxes by local authorities. Although before 
the introduction of the Reforms the Government of India were in a position 
effectively to control local administrations and very often actually did so, 
the instructions of the Government of India and the principles laid down 
by them for the guidance of Provincial Governments and local authorities 
as regards the levy of the octroi and the terminal tax were repeatedly 
ignored, and the Government of India in a series of resolutions which 
purport to reiterate their policy have by successive stages practically 
given up such measure of control as they wero once exercising. 

While thus with the introduction of the Reforms, control by the 
Government of India has practically come to an end, it would seem 
that in some provinces very little effective control is exercised by local 
Governments over the activities of municipal boards. For instance, 
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Mr. Muir, the Secretary of the Local Self-Government department 
describes the procedure observed in sanctioning schedules in tne United 
Provinces as follows : — 

“Proposals for fixing the rates of both taxes (i.e., the terminal 

tax and the octroi) and for tho inclusion or exclusion of the various 
glasses of goods emanate from the boards concerned. If the tax is to be 
imposed for the first item, some one prepares a list of tho articles the 
taxation of which seems worth while. Some use may be made of railway 
statistics, particularly in the case of the terminal tax. Commonly the 
schedule of another town is adopted. The selection ultimately made 

is probably not unsuitable, but this, as also the rates proposed, is mainly 
a matter of guess work. If it is a case of revising a schedule, attention 
is usually confined to tho rates or to the inclusion of articles hitherto 
untaxed. Tho exclusion of an article already taxed is seldom proposed. 

When the proposals are published locally, some section of the trading 
community may succeed in obtaining the exclusion of or a reduction upon 
some article in which it is interested, but a study of tho taxable capacity 
past or future of the various sections of the trade is never seriously 
attempted. The proposals then reach the Secretariat or tho Commissioner 
(the latter being the final sanctioning authority in the case of octroi 
in all but a few of the larger towns). How Commissioners jiroceed I can¬ 
not say, but in the Secretariat the schedules are compared with those in 
force in other towns. Hates which approximate to rates in force else¬ 
where are usually accepted. No other method of examination is possible. 

If it were, there would be no time for it. Even the examination by 

comparison takes much more time than can be easily spared.” 

If these statements may be taken as generally applicable to the atti¬ 
tude of Local Governments, the position is undoubtedly grave. The evi¬ 
dence of the Financial Commissioner for Railways shows that the practice 
of levying the terminal tax is rapidly growing. A wide range of com¬ 
modities has been subjected to this impost and the rates fixed in some 
instances are very high. The case of the Nagina Municipality, though 
perhaps it is an extreme one, may be cited as an instance of tho grave 
abuses to which tho imposition of this tax is subject in the absence of 
any eifective control by a central authority. The main features of tho 
tax as proposed by the Nagina Municipality are as follows: — 

(1) The tax is not intended to be a substitute for octroi, but is to 
bo levied in lieu of direct taxation, the main object being to transfer a 
large share of the municipal taxation on to the people of tho surround¬ 
ing districts who get their supplies through Nagina. 

(2) The rates proposed are extremely high, for example— 

Rs. 2 per maund of cotton piece-goods; 

Rs. 2/3 per maund of woollen and silk cloth; 

Rs. 1/3 per maund of leather shoes. 

(3) A tax of 8 annas per maund, which is equivalent to Rs. 14 per 
ton, is to be levied on ‘iron of superior quality’. This term has not 
been precisely defined, but presumably includes steel which is understood 
to be the raw' material of an important local industry. The duty amounts 
to the full import duty in force before the Steel Industry Protection 
Act was passed and even at present it represents over 50 per cent of 
the value of the article landed at a port, 

(4) A heavy duty is to be levied on articles of luxury. 

(5) A differentiation is to be made between foreign goods and 
Indian-made goods. 

It would be difficult to cite any single principle laid down by the 
Government which has not been contravened by these proposals. Yet the 
Local Government have approved them, and even the Agent to the Rail¬ 
way has agreed to collect the tax, although the classification does not 
correspond with the goods classification in forco on the railway, so that it 
is difficult to understand how it is to be collected. 

The recent developments in tho western provinces have not been less Bombay, 
disquieting. As has been pointed out already, any municipality in the 
Centra] Provinces can now levy a terminal tax without a provision for 
refunds on any artiole and vary the rates as it pleases without the previous 
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sanction of tlio Government of India. In Bombay there is provision in the 
District Municipalities Act for the levy of octroi and the tax is levied 
in a largo number of municipalities. The Bombay City Corporation also 
levies town duties on grain, flour, wines and spirits, sugar, ghee, beer, 
timber, firewood and other articles which yielded in 1922-23 Rs. 17 lakhs. 
In addition to theso town duties, tlio Government of Bombay, with the 
approval of the Government of India, introduced in 1920 a duty on 
cotton imported into the City of Bombay by land or sea. This duty is 
leviod under an amendment to the City Municipality Act and is inten¬ 
ded mainly to finance the Bombay development scheme. The rate of tax 
is now lie. 1 per bale weighing approximately 3J cwts. Raw cotton inten¬ 
ded for immediate export is not exempted from the tax, nor is the duty 
refundable on export. Of the proceeds of the duty three-sevenths are al¬ 
lotted to the Bombay City Municipality and four-sevenths to the Govern¬ 
ment. Out of the Government share, Rs. 4 lakhs are allotted to the 
Development Trust and the balance, which amounted to 17J lakhs in 
1923-24, is utilised to make up the difference between the economic rent 
and the actual rent of tenements built for labourers. It may be pointed 
out here that Bombay is the main port for the export of raw cotton, 
which represents well over 50 per cent of the exports of the port. So 
far as the cotton that is exported from Bombay is concerned therefore, the 
duty operates as an oxport duty and is open to all the objections to such 
taxes. A 11011 -refundable terminal tax has also been in existence at 
Karachi, the other important port of the province, since March 1914. 

Some further developments that have recently taken place in the 
Bombay Prosidoncy may hero be noted. Export duties on raw cotton have 
been introduced in four municipalities (Dhulia, Faizpur, Chopda and 
Yawal), and proposals have also been made in some cases for the levy of a 
duty on cotton converted into cloth, which is of the nature of an excise 
duty on cotton cloth. In 1924 the Government of Bombay also sent up 
proposals to the Government of India for the withdrawal of the powers 
of the Governor-General in Council in respect of the levy of terminal 
taxes within local board areas in the Bombay Presidency. Apparently 
what was contemplated was the levy of an undisguised transit duty at places 
other than large towns. 

No less serious arc tho proposals made by the Bombay Excise Com¬ 
mittee and tho Corporation' of Bombay. The Excise Committee, while fully 
recognising the retrograde nature of transit duties, have recommended 
the following taxes to make up the loss of excise revenue on the intro¬ 
duction of total prohibition : — 

(1) A universal passenger tax collected by means of a surcharge on 
tickets, which is sought to be justified on the ground that the passengers 
ontering the city derive benefits from the amenities provided by the munici¬ 
pality. 

(2) A terminal tax which would produce in Bombay City 30 lakhs and 
in other urban areas at least 20 lakhs. 

The Bombay City Municipality has also recently approved a proposal 
to levy a non-refundablo terminal tax in lieu of the existing town duty. 
The proposed tax would be in the form of an additional duty on all im¬ 
ports by sea, rail and road. This proposal has been strongly opposed 
both by the Burma Chamber of Commerce and by the Bombay Port Trust, 
whose objections are summarised below: — 

(1) The tax would have a restrictive effect on trade, 

(2) It would place Bombay at a disadvantage as compared with 
competing ports where such taxation was not in force and would thereby 
tend to divert trade both sea borne and rail borne to cheaper or more 
favoured places. 

(3) It would drive away transhipment and re-export trade, the 
volume of which in Bombay is considerable. 

(4) It would cause all-round increases of prices, probably beyond the 
amount of the duty itself, and would affect up-country consumers and 
producers, who would receive no corresponding benefits. 

(5) It would tap tho main source of income to which the port must 
look to meet its expenses and to enable it to carry out necessary improve¬ 
ments and developments. 

(6) It would nullify the efforts of the port authorities to reduce charges 
on trade by retrenching expenditure. 
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(7) It would involve the collection of similar taxes on trade by two 
Independent public bodies. 

(8) It would establish a principle which, once acceptod, might legiti¬ 
mately be extended to municipalities and other local bodies all over India, 
which would be manifestly undcsirablo and harmful to the trade of the 
country. 

The proposals arc now under the consideration of the Bombay Govern¬ 
ment. 


It is obvious from the preceding paragraph that the terminal tax is 
rapidly developing into a transit duty, which will be a very serious im¬ 
pediment to trade and commerce. 


Before discussing the possible remedies for this state of affairs, it is 
desirable to describe in some detail the methods by which these taxes are 
assessed and collected. 

The octroi is now /ovied in the Punjab, tho United Provinces, the 
Central Provinces and Bombay and on ouo or two articles in certain largo 
towns outside these provinces. The following statement shows the number 
of towns levying tho octroi, the total revenue from this source, and the 
ratio of this revenue to tho total revenue derived from taxation. It will 
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be observed that, especially in the Punjab, a very large proportion of the 
municipal tax revenue is derived from octroi duties: — 


Provinoes. 

Number of towns 
levying octroi 
in 1913. 

Number of towns 
levying ootroi 
in 1923. 

Total revenue 
from 
octroi. 

Total revenue 
' from 

rates and taxes. 

Percentage. 

1 

1913 1 

I 

1923 

1913 

1928 

1913 

1923 

’entral Provinces .. 

23 

19 

9.87,991 

li,60,633 

19,40,076 

38,20,030 

4989 

38 

Jnited Provinces .. 

67 

28 

36,91,006 

34 87,041 

91,46,399 

86,19,134 

39-26 

40-46 

’unjab 

96 

81 

37,60,987 

46,49,015 

41,97,684 

73,18,903 

89 

63 

iehar and Orissa .. 

1 

1 

26,669 

63,177 

14,11,262 

22,08,000 

2 

2-6 

lombav 

106 

94 

27,63,869 

28,83,666 

69,64,737 

1,22,71,164 

47 

24 

forth-West Frontier 

•• 

6 

•• 

8,16,048 

,, 

8,23,228 


99 


tadraa 


An octroi ia levied on firewood in the Madras oity. 


For the purpose of octroi duties, articles are usually classified under Th« mim 
eight or nine heads, the classes being of ooHeotion 

(1) articles of food for men and animals, 

(2) animals for slaughter, 

(3) articles for fuel, lighting and washing, 

(4) building materials and furniture, 

(5) drugs, spices, gums and perfumes, 

(6) tobacco, 

(7) piece-goods, textilo fabrics and articles of clothing, 

(8) metal and articles of metal, and 

(9) miscellaneous. 

The method of assessment varies with the province. The tax may be 
(1) calculated ad valorem, (2) based on the total weight, or (3) in the 
case of bulky articles, based on the cubical contents as ascertained by the 
space occupied in the cart. Except in the Central Provinces no maximum 
rates are laid down by the Government. A feature of the Central Pro¬ 
vinces system is that, in the case of a large majority of the artioles, the 





2?e 


Throngh 

traffic. 


fate is based on the nature of tho conveyance in which the article Is 
imported. Separate maximum rates have been laid down for 

(a) carts with iron axles, 

(b) carts with wooden axles, 

(c) pack bullocks, and 

(d) head loads. 

Weigkment is consequently dispensed with, except in a few cases such as 
oils, pan, leaf tobacco, etc. 

The method of collection and assessment varies according as the con¬ 
signment is imported by road or by rail. Jn the case of articles imported 
by road, the muharrir, who is usually a low-paid subordinate, collects 
the tax at the barrier of import. After weighing the consignment, he 
collects the duty at the rate given in tho schedule, provided it does not 
exceed a specified sum. Ju tlic case of large consignments the importer 
usually proceeds direct to the head oilice and pays the octroi there. Tho 
great majority of the consignments dealt with at the outpost barriers of 
municipalities are head loads. The muharrir usually determines the value 
according to a monthly price list supplied to him. 

In the case of articles which are to he exported immediately the trader 
may be given a transit pass in which all tho particulars of the consign¬ 
ment are entered. The procedure observed, however, varies with the 
municipality. In many of the towns in the United Provinces a chaprassi 
acts as an escort until the consignment leaves tho town. In a few cases 
the importer, having declared lus consignment as for immediate export, 
pays the octroi at the barrier of import and recovers the amount at that 

of export. It is seldom, however, that the procedure is so simple as this 

and the following description taken from the report of the Municipal 
Taxation Committee appointed in the United Provinces in 1908 gives a 
clearer idea of the hardships to which the trader is subject: — 

“The points at which the through trader is put to expense are 

numerous. In the first place, on arrival at tho barrier of import, he has 

to deal with tho muharrir and chaprassi there, and it is probable that 
there are few places where nothing is paid to these officials. He is then 
referred to the head office, and owing to the extra distance to bo travelled, 
and to the delay inevitable in assessment at that office, he must pay 
nuire for cartage than if lie were to take his consignment direct to his 
godowns. He has to pay the coolies who take tho bags or boxes from the 
cart, for weigluuent and examination, and who reload them when ex¬ 
amination is complete. If the consignment is contained in boxes or bales 
and these are opened, the opening, repacking and closing put him to 
expense again. There is also the possibility of theft, and, as we have 
explained above, the probability ol considerable damage. He has also 
to pay the wages of the servant who accompanies the consignment for 
assessment. In addition, it is probable that in tho ordinary case he is 
compelled to give a douceur to the officials who carry out the assessment. 
A similar chain of expense is a feature of export transactions. The ex¬ 
porter has to convey his goods to the head office, to pay tho extra cart¬ 
age, and the wages of tho coolies who handle his goods. He has again 
to pay his servant who accompanies the consignment. He must pay the 
porson who writes the application for refund, and underlings in atten¬ 
dance on the verifying officer. The consignment then passes on to the 
export barrier, and there he lias to satisfy the demands of the barrier 
muharrir. The refund application having been endorsed, he has again 
to pay the servant who presents it for payment, and there is frequently 
a fixed fee payable to the refund muharrir and his chaprassi. 

“If the consignment is imported for immediate export and a transit 
pass is demanded, no chaprassi is forthcoming as escort until the mu- 
harrir’s demands have been staisfied. and tho chaprassi receives a recog¬ 
nised amount, known as khuralt, diet money, for accompanying the cart. 
At the barrier of exit again something has to be paid in order to pre¬ 
vent unloading for detailed examination of the consignment, with the 
professed object of ensuring that nothing has been sold en route within 
the octroi area. In none of the eases mentioned are the illicit charges 
heavy, nor are they in general complained of. They are looked upon as a 
legitimate perquisite of tho officials concerned, and as long as the de¬ 
mand is restricted to the recognised rate, they are usually paid without 
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demur. In the aggregate, however, they amount to a considerable sum, 
and the income realized by some of the municipal subordinates is very 
large.” 

It is reported that as a consoquonco of tiie vexation and trouble involved 
in Delhi and some other towns, a class of professional brokers has arisen who 
make it their business to buy claims for refunds from traders at a heavy 
discount. 

In the case of consignments which are received by rail the procedure 
is somowhat simpler. The importer is in most cases allowed to take hiB 
railway receipt or declaration to the head octroi office and the octroi is 
assessed by the superintendent there. The importer pays the duty and 
obtains a pass, which he takes to the railway barrier, and the goods enter 
the municipality on the strength of this pass. 

To mitigate the serious difficulties inherent in the collection and assess¬ 
ment of octroi by ill-paid subordinates various expedients have been tried 
in several municipalities. The most important of these is the system of 
composition, under which the trader is allowed to compound on the basis 
of the net octroi payments of the previous year. He is required at the 
same time to prepare a pass in respect of each consignment imported con¬ 
taining particulars of imports sufficiently detailed to allow the octroi staff 
to calculate the octroi which would have been paid if he had not compound¬ 
ed, as this is the basis on which composition will be allowed in the follow¬ 
ing year. In other words, he pays one year in arrears. In some cases 
the traders are allowed to compound provided they submit all their _ in¬ 
voices to the octroi superintendent. In one municipality in the United 
Provinces the traders have come to an agreement with the municipal 
board under which octroi is to be paid only on rhe oxcess of the imports 
over the exports. An account of imports and exports is maintained by the 
municipality at its own expense in the form of a ledger for each trader 
included in the arrangement and monthly bills for the amount duo are 
sent to them. 

The terminal tax is practically an octroi without refunds assessed on 
a maundage basis at varying rates for different classes of goods and col¬ 
lected through the railway agency. The terminal tax schedule usually 
follows the classification of goods adopted by the railway, and so far as 
the method of assessment and collection is concerned it is free from the 
objectionable features of the octroi described above. To avoid evasion 
of the terminal tax a road toll is often levied on articles imported in the 
town by road. The toll is generally collected at a fixed rate per cart and 
such collection does not present any administrative difficulties, but in some 
municipalities the toll is graduated with reference to the nature of the 
goods, which means that all the worst features of the octroi are liable to 
be re-introduced without the one advantage of refund on re-export. 

The following table summarizes the figures available in relation to 
this tax: —■ 


Arrangements 
for composi¬ 
tion. 


The terminal 
tax. 


Province. 

1 

i 

l Number 

1 of 
| towns 
levying 
terminal 
tax in 
1913. 

N umber 
of 

towns 
levying 
terminal 
tax in 
1923. 

Total revenue from 
terminal tax. 

Total revenue from 
rates and taxes. 

Percentage. 

! 1913. 

! 

1923. 

* 

1913. 

1923. 

1913. 

1923. 


ns. 

R8. 

BS. 

: 

B9. 

BS. 

BS. 



Central Provinces. 

i 

21 

29,992 

8,11,040 

19,40,076 

38,20,030 

16 

21 

Jolted Provinces.. 

i 

18 

2,93,836 

14,88.281 

91,45,309 

86,19,184 

3 

17 

’nnjab .. 

Nil 

19 i 

Nil 

17,83,133 


73,18,903 


24 

loin bay 


31 

i 

* » 

25,88,326 

* * 

1,22,71,164 


21 


As a form of municipal taxation there are claimed for the octroi 
several important and outstanding advantages, in a country like India 
where the population is temperamentally averse to a system of direct tax¬ 
ation, and the inquisitorial procedure which the latter involves. A large 
sum of money is required for municipal purposes and the octroi is one 


Advantages 
and disadvan 
tagea of the 
Ootroi and 
Terminal 
Tax. 





The in oid on ot) 
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of the most productive taxes. So long as the rates are moderate the bur¬ 
den which it imposes, as in the case of all other indirect taxes, is not 
obvious especially to the illiterate classes. Even when it is passed on the 
the consumer, it is so small in the case of each separate transaction that 
it is said not to be noticed by the purchaser, who probably puts it down 
to high prices or bad seasons and not to taxation. It is collected from a 
comparatively small class, mainly the traders, and, above all, it has the 
sanction of immemorial usage. Its burden on the poor may have been 
to some oxtent exaggerated inasmuch as the wages of the poorer classes 
have probably gone up on account of the rise in the price of the articles 
taxed, many of which are necessaries of life. To some extent the tax 
is borne by residents outside the municipal limits, who come to the town 
for making purchases. Moreover, the tax has the great advantage of 
growing with the prosperity of the town. 

On the other hand, it is argued that the tax, being a tax on the 
necessaries of life, fall, with special severity on the poorest classes, so 
much so in some • cases as to have led to migrations from city limits. 
In addition to this the cost of collection is very high, in spite of the very 
small salaries that are usually paid to the staff. The tax also involves 
a serious interference with the natural course of trade on account of the 
difficulties of assessing and collecting it. The terminal tax is more popular 
when the rates are low, but the dangers of its developing into a transit 
duty in the absence of effective control over the rates are very great. 

The question of incidence was considered at some length by the United 
Provinces Committee on Local Taxation. They divided commodities into 
three classes for the purpose of determining it— 

(1) Raw produce intended for consumption in the state in which 
it was imported such as vegetables, rice and firewood. 

(2) Raw produce for manufacturers, such as cotton, iron and timber. 

(3) Manufactured goods. 

In the case of articles included in the first class the incidence should 
fall on the consumers of the articles if economic forces have full play, 
but the operation of the laws of supply and demand in India iB often 
hindered by peculiarities of the trade. For instance, crops are often sold 
long before the harvest and the prices are consequently determined a 
considerable time before the article is actually exported from the village. 
Even when the tax is passed on to the consumer in the shape of a higher 
price for the articles, the incidence, in tho caso of an old tax like the 
octroi, has undoubtedly to some extent been transferred, in the case of 
the poorer classes at any rate, to the employers, since wages may be as¬ 
sumed to have risen in consequence of the higher prices of food articles. 

In the case of raw produce for manufacture, the price of the article 
is usually fixed by conditions independent of those prevailing in the local 
area, and the manufacturer is therefore not in a position to raise the 
price of the article as a consequonce of the imposition of an octroi duty 
on the raw material. The incidence will therefore be on the manufacturers, 
unless they can shift it to the producers of the raw material. In the case 
of imported manufactured articles, if the scale of profit is considerable, 
the octroi duty is in most cases borne by the merchant, but where compe¬ 
tition is keen and the merchants work on small margins the octroi has 
to be added to the price and is consequently passed on to the consumer. 

Theae are general observations, however. The United Provinces Com¬ 
mittee after a detailed enquiry came to the conclusion that no general rule 
could be laid down as to tho incidence of the octroi duty, but that it 
would be incorrect to state that the octroi invariably falls on the con¬ 
sumers. 

It would appear from the evidence given before the Committee that 
the octroi is generally an unpopular tax, but has survived mainly on ac¬ 
count of the greater unpopularity, especially among the classes from 
which the municipal boards draw their members, of any system of direct 
taxation. Tlie terminal tax is theoretically more objectionable inasmuch 
as it does not provide for exemptions in the case of through trade, but 
so long as the rates are low, it is distinctly the less unpopular of the two, 
one main reason being that it is not distinguished from the railway 
charge. In the absence of any effective control by the Government, the 
tax is however apt to degenerate into a transit duty, and unless some 
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method of control is devised, it is likely to prove as great a menace to 
trade as the old transit duties. The Government of India presumably 
relaxed their control in the belief that local bodies would not injure the 
trade of their towns by imposing heavy terminal taxes and that in extreme 
cases they would be able to interfere by asking the railways, to refuse to 
collect the tax. It would appear, however, from the nature of the pro¬ 
posals made by some of the municipalities that this confidence was mis¬ 
placed and that grave injury may be done to the trade if present con¬ 
ditions continue. At the same time it would be difficult at this stage to 
refuse the co-operation of the railways, and even if that were done, there 
would be nothing to prevent a municipal board from setting up a barrier 
just outside the railway gates. 

The dangers of the present state of affairs have been forcibly brought The dangers 
out in the evidence of Mr. Sim, from which the following is an extract:— of the present 

“The railway authorities cannot but regard this state of affairs state of 
with grave misgivings. The essence of the matter is that a terminal tax affairs, 
can be justified only so long as it is a light tax and is not allowed to 
become oppressive. And it was a condition of the Government of India’s 
acceptance of the principles of terminal taxation in 1913 that it should be 
a very light duty and substantially lowor than octroi and should only be 
“introduced in replacement of existing octroi. Indeed, the accumulation 
of these petty burdens may become a very sensible infliction in the end, 
and in matters of commerce it requires a very narrow margin indeed to 
turn the scale between a profitable trade and a languishing one. The 
rules of 1917 were some safeguard against the imposition of unduly high 
rates. But in the changed conditions they are no longer any safeguard. 

“There is a growing tendency noticeable on the part of the Local Govern¬ 
ments to agree to the imposition of terminal taxes, and although some 
small local advantages may ho theroby attained, the authorities respon¬ 
sible are not in a position to estimate the real injury that is being 
inflicted upon important general interests. The multiplication of nume¬ 
rous different schedules at numerous municipalities, with no limit to the 
rates which may he charged, (a) hampers commerce, (h) may lead to what 
in effect would be differentiation in the treatment of goods of different 
provinces, and (c) interferes with railway earnings and receipts by increas¬ 
ing the cost of transport and delivery of merchandise. 

“As regards this latter point, it has to be borne in mind that the deter¬ 
mination of rates and fares is a very intricate business requiring careful 
consideration of local conditions and of the rates which a particular in¬ 
dustry or particular traffic will boar. It is impossible to fix rates from 
time to time at such a level as will lead to an incroase in traffic and at 
the same time be in the long run remunerative to railways, or to adjust 
them with a view to the results anticipated from the whole of the rates 
structure in the long run, if such delicate arrangements are to be distri¬ 
buted to suit the budgets of local bodies. The imposition of such rates 
does not only encroach upon the margin available for increasing rail¬ 
way rates, blit is likely to divert short-distance traffic to roads, and gene¬ 
rally to upset the whole of the calcu’ations of traffic experts regarding 
the ability of different kinds of traffic to bear particular rates and so 
ultimately liko'y to produce a diminution both of traffic and of revenue. 

It was for this reason that railway companies insisted during the dis¬ 
cussions in 1916-17 that their prior concurrence should be obtained in 
each individual case where it was proposed to impose terminal lax in 
lieu of octroi. 

“It is difficult for the Central Government to try to watch the economic 
development of the country and adjust railway rates and customs duties after 
careful examination of trado tendencies, when municipalities which ure 
the true distributing centres, can upset all calculations, practically to any 
extent, by haphazard variations of local duties on trade goods. In some 
cases these duties are a considerable surcharge on the railway and cus¬ 
toms revenues, and as local autonomy increases, the terminal tax may 
enhanced until there is little or no margin left for customs duty consist* 
ently with the maintenance of trade,” 

U-35 
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To sum up, if the octroi and terminal tax are to be continued as 
part of the scheme of taxation this should only be allowed subject to 
some such limitations as the following: — 

(1) The rates of taxation should be low in all cases and especially 
so in the case of necessaries of life and articles that are subject to imperial 
or provincial taxation. 

(2) In order to prevent the tax from developing into a transit duty, 
arrangements should he made for prompt refunds on exports and for bonding 
goods intended for through transit. 

(3) The staff should he properly paid and efficiently controlled by 
an official agency with which elected representatives should have no power 
to interfere. 

(4) The terminal tax, which is an octroi without refunds, should 
be levied on all packages with reference only to weight and without 
reference to contents. The rate should be kept low and the Government 
of India in the interests of inter-provincial traffic and the railways, should 
retain a full measure of control. In any case in which a terminal tax is 
substituted for an octroi, the tax should be fixed at such a rate that the 
total proceeds do not exceed the average revenue from octroi during 
the preceding three years. 

(5) The tax should not be levied on goods imported and re-exported 
without break of hulk. 

(6) Where it is thought legitimate to derive a municipal revenue 
from a single staple, e.g., from cotton ginning in a town, it is better 
to impose the tax direct on the output of the ginning mill. 

(7) The levy of a tax on goods exported from a municipality should 
not be permitted save in exceptional cases where it is already in existence. 

(8) Goods not leaving a railway yard or only leaving port premises 
for a railway, and merely transhipped at the yard or port premises, 
should not he subject to any duty whatever. 

TAXATION OF SALES. 

In considering the possible alternatives to the octroi and terminal 
taxes it is not proposed in the present note to examine the alternative 
afforded by direct taxes such as the house tax or the profession tax. 
What is proposed is, starting on the assumption that a consumption tax 
is inevitable, to consider whether it is not possible to arrange for it in a 
less objectionable way than through the imposing of a local customs duty 
at barriers set up at the entrances of towns. 

There are several indications of a tendency to convert the existing 
taxes into taxes levied directly or indirectly on sales. The arrange¬ 
ments for composition that have been referred to indicate a tendency in 
this direction. So also does tho proposal to convert the octroi tax in 
certain towns in Bombay into a tax on cotton goods produced. Mean¬ 
while in Burma the largest item of municipal taxation is taken indirectly 
in the shape of a tax on sales through the auctioning of the right of use 
of stalls in municipal markets. Similar practices obtain elsewhere in tho 
case both of markets and of slaughter houses. 

The taxation of sales is a very ancient practice, both in India and 
elsewhere, and it has been largely revived principally as a system of State 
taxation owing to the financial difficulties that have followed the War. 
It is now proposed to examine the systems adopted with a view to seeing 
whether they offer any suitable method of local taxation as an alternative 
to the octroi, and it seems desirable to do this in some little detail owing 
to the great variety of methods employed and to the difficulty that some¬ 
times exists .in distinguishing a tax of one class from one of another. 

Traces of general taxes on sales are found in the history of Egypt 
and Rome. A tax of this nature was also an important source of revenue 
in ancient India, According to the picture of the fiscal administration 
of a State in ancient India given by Manu, one of the principal sources 
of State revenue was a tax of 5 per cent on tho cost price of market 
goods as ascertained “by experienced men well acquainted with all goods 
bought and sold”. In addition to this, the King was entitled to one- 
fiftieth part of cattle ahd gold, one-sixth part of trees, meat, honey, ghee, 
perfumes, grass, hides, etc., and to a half part of the precious minerals 
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dug out of the earth. The most famous example of such a tax, however, 
is provided by the Middle Ages in the “Alcavala”, which was iutroduced 
in Spain about 1341, and was only abolished in 1819. This was a general 
tax on all sales of property, whether movable or immovable, ranging 
from 5 per cent up to as much as 14 per cent, and much of the decay 
of Spanish trade and manufacture has been attributed to it. 

From the Spanish Alcavala are directly descended the present Mexican 
Sales Tax, organised by Sr. Limantour in 1893 on the basis of 6 per 
cent, and the Philippine Sales Tax imposed in 1905 at one-third per cent. 
(These rates have since beon increased to 1.5 per cent and 1 per cent, 
respectively.) The Sales Taxes of the American Civil War seem to have 
arisen in the first place as specific excise taxes, upon a very large number 
of specific articles, rather than as a general system of a tax upon all sales 
subject to certain exceptions. Independently of the contemporaneous 
American system a general sales tax was introduced in Bremen in 1861 
and continued until' 1864. The rates wore at first five-twelfths per cent 
and one-sixth per cent and subsequently a uniform rate of one-sixth per 
cent. 

General sales taxes have always .sprung from urgent financial neces¬ 
sity. The nearest approach to sales taxes in the United Kingdom is to be 
found in the code of taxation necessitated by the Napoleonic wars, when 
taxes were laid on nearly everything that a man eats, feels, sees, smells 
or hears. 

This system was brought to an end by l’eel in his reform of the tariff 
system, and by Gladstone concentrating the internal excise duties on to a 
small number of commodities, of widespread but non-necessary consump¬ 
tion. After the Franco-l’russian war of 1870 France discussed a project 
for a turnover tax, but it was killed by the abjections of the economists 
on the grounds that it would give an unfair advantage to the large 
dealer and that it would be difficult to get peopio to keep records of their 
turnover, so that the tax would be largely evaded. 

To-day, following the demoralised condition of national finance through¬ 
out Europe, turnover or sales taxes have been passed in France, Belgium, 
Italy, Germany, Czecho-Siovakiu, Hungary and itumauia. The only Anglo- 
Saxon community which has adopted such a tax is Canada. 

The scope of the various taxes in force varies greatly. Some extend 
to all transactions in goods, whether wholesale or retail, as in the case 
of France, Germany, Czecho-Siovakia and Mexico. Others are limited 
to wholesale transactions in goods only, for instance, Belgium, Italy and 
Canada. Usually there is a flat rate for all transactions, though differen¬ 
tial rates for specified transactions exist in Italy. Exemptions are granted 
of various kinds and weights, while services are taxed here and exempted 
there, or divided into categories elsewhere. The treatment of imports 
and exports varies; public utility undertakings are exempt in one country 
and liable in another. Ad hoc taxation of special commodities or trans¬ 
actions gives exemption from the turnover tax in some cases and in other 
cases does not. Exchanges are sometimes liable as two sales, sometimes as 
one, and in other countries exempt. The price on which the sale is 
taxable may include the sales tax, or any customs duties, or may exclude 
these elements. In fact, it is difficult to say that any uniform scheme 
runs through the taxes in force, which seem rather to have been framed 
to meet individual circumstances and needs and not upon any general 
principle. 

It is possible, however, in considering these schemes of taxation from 
the point of view of the discovery of a substitute for the octroi, to 
eliminate a number of factors which have given rise to difficulties in 
working them as part of a scheme of State taxation. Thus it is unneces¬ 
sary to consider the taxation of capital transactions, which are already 
dealt with by the stamp duties. The taxation of services may also be 
put out of the question. Nor is it desirable to consider the taxation of 
public utility concerns, or of transfers of goods otherwise than for money. 

The remaining difficulties are concerned mainly with three points, 
viz., (1) the stage at which the tax is to be imposed, (2) the categories of 
articles to be taxed or exempted and (3) the administration of the tax. 
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As regards the first of these points, as has been pointed out in tire 
opening paragraphs of this note, there aro three ways in which the tax 
can be taffen, as a tax on all transactions, whioh is thus cumulative 
m the case of goods that pass througn several processes or several hands: 
in tins lonn it is generally desenoeu as a turnover tax; (b) as a tax on 
wholesale transactions omy, wlncn is generally .known as a mercliants’ 
sales tax; and (c) as a tax on retail sales. 

In the ease of a turnover tax the cumulative element raises great 
difficulties, for instance, in its reactions on tlie tariff poncy in the case 
or goons imported or exported, in tne complications that arise as between 
eomoiiied concerns that carry out two or nioro processes winch W'ould 
invoivo separate taxation wticn eacu was carried out by a single one, in tile 
case ot persons trading abroad and so forth, it is sufficient to mention 
these points to show mat a tax or this type would not lie suitable as an 
item ol local taxation. 

A merchants’ sales tax, somewhat on the lines of that working with 
apparent success in Canada, would appear to avoid tne more serious 
dimcuiues wnicn surround a turnover tax, but introduces other difficulties 
of its own. A merchants’ sales tax wouiu bo imposed only on the occasion 
ot tne sale ol guous. the movement leading up to tne final use of con¬ 
sumption of goods falls into lour lairly wen-deuned stagos, viz.,— 

(a.) the extraction, growui or the purchase Irom abroad of raw 
materials; 

(u; various stages of manufacture, whether carried out by different 
concerns or not; 

(c) handling by the wholesale merchant, sometimes accompanied by 
processes ot blending, sorting or other treatment; 

(d) distribution or sale by tne retaner to the consumer. 

Apart irom transport, which intervenes at overy stage, there may be inter¬ 
posed at any point the sorv.ces 01 other persons, in tne capacity of agents of 
various descriptions, acting tor the seller, tho buyer, or tor both. More¬ 
over, one or more ol the stages described may be omitted, as when, fox 
instance, tho colliery sens direct to the housenoider, or the mauulacturei 
of motor cars sells direct to the user. Tho complexity ol the industrial 
structure permits of many combinations of these different processes or 
functions, but broadly speaking, there is a iairiy clear distinction between 
(a) growers or extractors of raw material, and manufacturers and whole¬ 
salers of goods, and (b) retailers and consumers. It is at this dividing 
line and at this point alone that the merchants’ sales tax is imposed. 

In order to enable this to be done, it would be nece&sary to define 
sales by wholesale as ail sales other than sales by retail, and to define sales 
by retail as sales made to a person tor his linal use and consumption for 
domestic and private purposes as distinguished from purposes of trade or 
business. The next step would be to register and license all persons con¬ 
ducting sales of the former kind, to require them to keep books and to 
render returns and to tax them with reference to these latter. It will 
be obvious that the effect ot a general excise of this kind must be to re¬ 
press or divert in some measuro tlie free play of economic forces that tend 
to the maximum production of wealth, and that many practical diffi¬ 
culties would arise, even in the case of a State tax, in determining the 
lino between wholesale and retail, and in dealing with hire transac¬ 
tions, transactions in goods that are liable to customs duties and with 
certain classes of services. From the point of view of local taxation, however, 
there is one objection which outweiglits all these, namely, that what it is 
desired to tax is the consumption of the locality, and that what would be 
affected by a merchants’ sale tax would be only the consumption of the 
consumers of goods sold by wholesale within the local area, whether resi¬ 
dent in it or not, while the consumption by the inhabitants of the 
local area of goods not sold wholesale within the area would escape. 

There remains the third alternative of a tax on retail sales. The 
following is a sketch of the manner in which a tax of this nature would 
probably be worked in a European country: — 

The first step would clearly be to obtain a register , of the names and 
addresses of all retailers. T his might be satisfactorily achieved by requiring 
every retailer to take out a license to trade by filing a statemet of name, 
address and nature of business. The department to be charged with the 



administration oi the tax would then be able to serve each retailer with 
a form on which to record his takings day by day or week by week. The 
form might be designed to last, say, three months, at the end of which 
period the percentage of tax could be calculated and paid over and a new 
form issued for the ensuing period. Powers would of course have to be 
taken to compel registration, to penalise unlicensed trading, failure to 
make correct returns, etc. 

Since the tax is intended to be passed on to the purchaser, it is most 
important that the full amount of the tax due should be collected, other¬ 
wise the tax would pro tanto become merely a source of additional profit 
to the retailer. The possibility of collecting the full amount of tax would 
depend on {I) the ability of the retailer to render a complete return, and 

(2) the institution of an effective check upon the returns renderod. 

The retailer in a large way of business would experience no diffi¬ 
culty and prooabfy not much trouble, in maxing accurate returns of his 
turnover, but the majority of retailers—the village store-keeper, the small 
shopkotpers in suburban and industrial districts,— «je piimitive in their 
business methods. Many cannot, and many more do not, keep books, nor 
would there be any substantial personal advantage in their doing so. The 
habit of Jiving out of the till without any record is incurable; the habit 
of taking goods out of the shop for personal consumption and of paying 
trade expenses out of the till without record is common. This class or re¬ 
tailer could not te.l at present with any approach to accuracy what his 
turnover was, and even if lie could be presumed competent to compile an 
accurate return for the purposes of the tax under the scheme outlined above, 
tho means by which his return could bo checked or verified would be en¬ 
tirely lucking. 

A check on the accuracy of the retailers’ returns could be effected in 
a certain number of cases by means of the accounts furnished for income- 
tax purposes. 'Ibis check would be fairly complete and would involve only 
a small additional staff, but it would only touch the small minonty of 
retailers, and these the least likely to make iuaccurate returns. 

In the case cf a further large number of retailors a check of some 
value but not nearly perfect would be effected by . means of a staff of in¬ 
spectors who could visit the shops and compare the returns with what re¬ 
cords of sales the retailers kept, their records of purchases from wholesale 
houses, etc. 

In the case of the remainder who kept no records, nothing could be 
done but to oppose an official estimate of turnover to the retailer’s return. 

As in a large proportion of cases it would be impossible to agree a figure 
which would be acceptable both to the retailer and to tlie lie venue, some 
provision would have to be made for enabling an assessment of tax to be 
made in excess of the retailer’s return, and some tribunal would have to 
be set up to hear and determine oOjections to that assessment—unless it 
proved possible to induce the Income-tax authorities to act in the matter, 
ilere again the tribunal would be handicapped by the absence of material 
for arriving at a satisfactory assessment. 

It may also be useful, with a view to seeing how far they are appli¬ 
cable in India, to consider the objections to this tax that would unquestion¬ 
ably be advanced in Jinglaiid. These may be stated briefly as follows: — 

(1) that the imposition of the tax would result, in an immediate rise 
in the prices of commodities; 

(2) that there would be no guarantee that the retailer would Hot 
pass on to tho consumer more than the amount of the tax; 

(3) that unless drastic exemptions of “necessaries” were allowed, the 
tax would press with altogether disproportionate severity upon the poorest 
classes of the community and upon heads of families with dependents to 
support; 

(4) that if such exemptions were given, great complications would 
ensue whenever a retailer sold exempted goods as well as goods that were 
liable to the tax; and 

(5) that a tax of the kind could never be anything but unequal in 
its incidence and for the most part unscientific in its administration. 
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Tiie general force of all these objections may at once be admitted. 
But it may be repeated that what is under consideration in the case of 
India is not the desirability of taxation of this kind as compared with 
a scheme of direct taxation, but the question whether, granted that indirect 
taxation is to continue, a tax of this kind would be more or less objection¬ 
able than the octroi. For the purpose of such an enquiry, the objections 
named may be examined in turn. 

As regards the first and second, it is clear that in India in the towns 
in which octroi taxation is in force, the increase in prices which is due 
to the imposition of a general excise, has long since taken place, and that 
there is certainly no moro guarantee against undue enhancement by the 
retailer under the octroi system than under the other. 

As regards the third, it will he seen from the description of the octroi 
iu India that it already falls principally on the necessaries of life, and so 
with undue severity on the poorest classes of people and the heads of 
families. The substitution of a general tax on retail sales would, if any¬ 
thing, tend to shift a part of the taxation on to other articles. 

The fact that necessaries are already included in the scheme of tax¬ 
ation would avoid the necessity for tho exemption which would be the 
cause of the complications that would ensue when a retailer sold both 
exempted goods and goods that were liable to tax. 

The tax would undoubtedly be unequal in its incidence and for the 
most part unscientific in its administration. But it would be very difficult 
for it to be worse in these respects than the octroi. 

On the other hand, being levied only on retail sales in the town, (1) 
it would not be a tax on industry, (2) it would not be a tax on transport, 
(3) it would at least be more difficult than in tho case of the octroi for the 
town shopkeeper to shift it on to the- countryman who takes his produce 
into the town for sale, and (4) being levied entirely on an ad valorem basis, 
it would probably be more productive than the octroi. 

It remains to consider briefly the manner in which such a tax, if 
imposed, could best be administered ill India, and here it may be useful 
to note at the outset a feature of the general administration of the coun¬ 
tries in which taxation of this class finds most favour which is wanting 
in England and in India, that is the statutory provisions for the keeping 
of accounts. 

In France, for instance, the Code of Commerce in the Code Napoleon 
lays a duty upon any one carrying on trade or commerce to keep books of 
account, which it specifies in detail. Every trader must keep a journal, 
which in the words of tho Code must show day by day his assets and debts, 
his business transactions, negotiations, and acceptances or endorsements of 
bills, and generally all that he receives or pays on any account whatever. 
The trader must close and sign the Journal once a year. He is required 
to file all letters which ho receives and to copy all those he sends. He must 
also make a private inventory, signed by him every year, of his real and 
personal property and of his assets and debts, and copy this information 
year by year into a book kept specially for the purpose. If the trader does 
not keep these books he renders himself liable to the penalties attaching 
to fraudulent bankruptcy, and if he keeps them irregularly, he is debarred 
from producing them in court as evidence. Business books, if properly 
kept, are allowed as evidence between traders in case of dispute in matters 
which concern trade. If one trader produces books, even irregularly kept, 
and the opponent tfader cannot produce books, this fact carries great 
weight in effecting a decision in favour of the former. 

A sales tax is largely dependent for its full yield upon accurate re¬ 
cords of innumerable daily transactions. It will therefore be readily per¬ 
ceived that tho imposition of such a tax is likely to meet with considerably 
fewer difficulties in a country where a national requirement of the fore¬ 
going description has been in force so long as to become an ingrained 
commercial and trading habit. The French Code of Commerce dates from 
1807. Somewhat similar statutory requirements as to the keeping of trad¬ 
ing and commercial books are in force in other countries where a turnover 
tax has been imposed, notably in Belgium, Italy, Germany, Czecho-Slovakia 
and Rumania. 
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While the scheme sketched above of the steps that would be necessary 
if a tax of the kind were introduced did not involve the requirement of 
statutory accounts, it did involve a return of takings with a provision for 
a penalty for not making it correctly. In India it would no doubt be 
desirable to provide for forms of return, but the penalty would probably 
take the form, as in the case of the income-tax, of assessment on estimates 
if no return were filed. It has been seen that already in some towns the 
merchants have arranged to compound with the municipal councils for 
periodical payment of octroi based on accounts of imports and exports, 
and it is evident that to those who can do this there would be no dis¬ 
advantage, but rather the reverse, in the substitution of returns of actual 
sales. At a later stage perhaps power might be taken for the revenue autho¬ 
rities to have access to the accounts and to call for evidence from whole¬ 
sale dealers as to transactions entered therein. 

The case of the small trader would be much more difficult. But in this 
case, as in that of the larger dealers, it is evident that a license would be 
an element of the administration, and it would probably be convenient to 
make a charge for this, which would be deducted from the sum due on 
sales in the case of merchants who rendered accounts and in the case of the 
smaller shopkeepers would represent their payments of the tax unless and 
until they either submitted returns or were assessed on estimates. The 
charge might be quarterly or half-yearly with the option to make it monthly 
in the case of persons trading in the town only for temporary periods. 

It would be essential that the administration of the tax should be in 
the hands of officors of a better class than those who administer the octroi, 
and who moreover should ho independent of local politics. They could 
probably be best obtainod on loan from the Revenue Department. 

Appeals should lie to the Collector or one of his Assistants or subordi¬ 
nates. The, Collector should also be responsible for securing the assistance 
of the income-tax authorities in the larger cases. 

It will be seen that, just as in certain cases the octroi tends to be 
converted into a tax on sales, so the tax on sales as above outlined, would 
tend to develop into a graduated profession tax. 
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administer 
the tax. 


The tendency 
would be to 
develop into 
a profession 
tax. 
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Statistical Year Book of the Kingdom of Siam, 1924. 

Reports of the Indian Tariff Board on the Iron and Steel industry, 
1924. 



2*7 


II —Official Publications, Law Reports, f.tc.— concld . 

Annals of the American Academy, 1924. 

New Zealand Official Year Book, 1924. 
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from 1913-14 to 1924-25. 

Sea-borne Trade Accounts, 1867-68 to 1924-25. 

Census Reports for India and the Provinces, 1891, 1901, 1911 and 
1921. 

Statistical Abstracts for the United Kingdom, 1903—1917. 

Statistical Abstract of the United States, 1918. 
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Alston.. .. Elements of Indian Taxation. 

Amerioan Academy of Readjustments in Taxation. 

Political and Social 

Soienoe. 

Arbuthnot, Sir A. J. .. Major-General Sir Thomas Mnnro, Bart, x.c.a., 

Governor of Madras (1886). 

Armitage-Smith, G. .. Prinoiplea and Methods of Taxation. 

Ashley Peroy .. .. Local Government. 
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■ Baden-Powell .. .. The Land Systems of British India (1898), 

Volumes I—III. 

Do. .. .. A Short Account of the Land Revenue and its 
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Land Tenures. 

Do. .. ., Village Communities in India. 

Banerjea .. .. Poblio Administration in Anoient India. 

Bast&ble •• .. Public Finance. 
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Do. .. .. Commeroe of Nations. 
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Problems. 

Buohanan ..A Journey from Madras through the oountries of 
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Bullock .. .. Seleoted Readings in Publio Finanoe. 
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Burnell, A.C.,and 

Hopkins, U. W. .. The Ordinances of Mann, Lecture IX. 

Calvert .. .. Wealth and Welfare of the Punjab. 

Cannan .. .. History of Local Rates in England. 

Caretairs .. I.ooal Government of Bengal. 

Clark .. .. Local Government in the United Kingdom. 

Cliff .. .. Imperial Taxation. 

Cobden Club Essays ,. Systems of Land Tenure in various oountries. 
Curtis, Lionel .. ,. Dyarchy. 

Dalton .. .. Principles of Publio Finanoe. 

Do. ,. .. The Inequality of Incomes. 

Dawson .. .. Municipal Life and Government in Germany. 

Development of the Civil Lectures delivered before the Society of Civil 
Servioes Servants, 1920-21. 

Doraiswami Iyengar .. Law of Inoome-tax. 

Dntt, R. C. .. .. India in tb.6 Victorian Age. 

Do. .. .. Open letters to Lord Curzon on Famines and Land 

Assessments in India (1900). 

Edwards .. .. Grant Duff’s History of the Mahrattas. 

Elphinstone .. .. The History of India (1867). 

Enoyolopoedia Britannioa. Articles on Japan and India. 

Erakine .. .. A History of India under Bnhar and Humayun 

(1864). 

Fawoett .. .. Indian Finance, 1880. 

Do. .. .. Manual of Political Eoonomy, 1907. 

Field ,. .. Landholding and the relation of Landlord and 

Tenant, second edition, 1886, 
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Forrest, U. W. 


Forrest, H. T. 8. 
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Gleig 
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Qrioe .. 

Guilhaumon .. 

Hamilton 
Han Liang Huang 
liar i is 

lligginbottoin .. 

Hobson 

Hunter, bir W. W. 

Ilbert, Sir Courtenay 
Imperial Gazetteer of India. 


The fifth report from the Select Committee of the 
House of Commons on East Indian Affairs. 
Selections from the Minutes, eto•, of the Hon’ble 
Mountetuart Elphinstone. 

The Indian Municipality. 

Law and Constitution of India, 1825/ 

The life ot Sir Thomas Munro. 

Tariffs—A study in method. 

National and Local Finance. 

Guide Pratique des Impots. 

The Federalist, 

Land Tax in China. 

Problems of Looal Taxation. 

The Gospel and the Plow. 

Taxation in. the New State. 

The Indian Empire. 

The Government of India. 
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Jensen 
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Ho. 
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Keatinge, G. .. 

Keith .. 

Kinney .. 
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Knoop 
Rons tarn 


.. Eoonomie Life of a Bengal Village. 

.. The Stamp Aot with notes. 

,, Problems of Publio Finanoe. 

The Nature and First Principle of Taxation. 

.. Taxation yesterday and to morrow. 

S. .. The Indian Stamp Act with case-law thereon. 

.. Rural Economy in the Bombay Deccan. 

,, Law, Constitution and Administration of the Em¬ 
pire. 

.. The Hindu Wills Act. 

Testamentary Succession and Administration of 
Estates in India. 

The Probate and Administration Act. 

,. Principles and Methods of Municipal Trading. 

.. Law of income-tax. 


Layton 

Loveday 

Maclean .. 

Mann, Dr, Harold 
Mariu .. ., 

Marine 

Marshall, Alfred 
Do. 

Do. 

Mathai, John .. 
McCullock 
AlcMinn 
Mill, James 
Mill, J. 8. 
Moreland 
Do. 

Muir (Ramsay) 
Do. 

Mukherjee 
Munro, W. B. .. 


.. Buiget of 1933. 

,, The History and Economics of Indian famines. 

.. Standing information of the Madras Presidency. 

.. Land and Labour in a Deocau Village, i521. 

,. Dharma Sastra—Lecture JX. 

Village Communities in East and West. 

.. Elements of Economics of Industry. 

.. Principles of Eoonomios. 

.. Industry and Trade. 

.. Exoise and Liquor Control. 

.. Taxation. 

., Famine Truths, Half Truths and Untruths til-02). 

.. 'The History oi British India, 1220. 

.. Principles of Economics. 

.. India in the time of Akbar. 

.. From Akbsrto Aurangzeh. 

.. The making of British India, 1756-1858 (1915). 

.. Peers and Bureaucrats. 

.. Looal Government in Ancient India. 

Principles and Methods of Municipal Administra¬ 
tion. 
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The Government of European Cities. 

Newton 

• » 

Federal and Unified Constitutions. 

Odgers, Blake .. 


Loral Government. 

Pagar .. 

t • 

1 he Indian Inooine-tax. 

Pigou .. 


Eoonomios of Welfare. 
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Wealth and Welfare. 

Plehn 


Introduction to Pohlio Finance. 

Poincare 


How France is governed. 

Hainan ujacbariyar, V. 
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Land Revenue Assessment (1917). 

Hatton 


A handbook of common salt. 

Hedlich and Hirst 

, , 

Looal Government in England, Volumes I and II. 

Eignano 


Pour une Reforme Socialists du droit Suocessoral. 

Robinson .. 

, • 

Publio Finance. 

Rowntree, B. S. 

,, 

Land and Labour. 

Soott-Monterieff 

,. 

Irrigation. 

Seliginan 

.. 

Fssays in Taxation. 

Do. 


Income-tax. 

Do. ’ .. 


Principles of Eoonomics. 

Do. 

.. 

Incidence of Taxation. 

Sewell, Hubei t 

.. 

A Forgotten Empire (Vijayanagar), 1900. 

Shah, K. T. 


Trade, Tariffs and Transport in India. 

Do. 


Sixty years cf Indian Finanoe. 

Shah and Khainhala 

,, 

Wealth and Taxable Capaoity of India. 

Shah, N. J. 


History of Indian Tariffs. 

Shaw, Albert 

,, 

Municipal Government in Continental Europe. 

Shirrae, Findlay 


The Soienoe of Publio Finance. 

Smith, Adam 

,, 

The Wealth of Nations. 

Smith, Baird .. 


Irrigation. 

Snelling ,. 

.. 

Directory of Inoome-tax and Super-tax Praotice. 

Snowden 

,, 

Labour and National Finance. 

Soward 

.. 

The Death Duty Aots, 1796-11)11. 

Do. 


Law and Fraotioe of Estate Dcty. 

Soward and NVillan 

., 

The Taxation of Capital. 

Srinivasa Itaghavaiyangar 

Progress of the Madras Presidency during the last 
forty years (1893). 

Stamp, Sir Joeiah 


Fundamental Principles of Taxation. 

Do. 


Current problems in Finance and Government. 

Do. 


Wealth and Taxable Capaoity. 

Straohey 


Finanoe and Publio Works of India. 

Do. 


India, its administration and progress, 1911 

Stratbie 


Excise and Temperance in Madras. 

Taussig 


Principles of Eoonomics. 

Do. 


Some aspects of the Tariff question. 
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maximum limit in certain provinces ,. ;. 306,1. 

maximum rates in Calcutta and ltangoon .. ,, 308, I. 

method of assessment in the oase of Port Trusts .. .. 806, I. 

in municipalities .. .. .. . . ., 301-306, I. 

munioipa] taxes on land and buildings in India .. .. 306, I, 

municipal taxes on maohinery in buildings .. .. 306-306, I. 

municipal tax on agrioulturalland .. ., .. 301-306, 1. 

municipal tax on vacant land ., .. ,. ,. 306, 1. 

procedure in appeals against assessment .. .. .. 307-308, T. 

railways (see Bailw&yel .. .. .. .. .. 371-338, 1. 

suminary of Committee’s conclusions .. ., .. 138,1. 

whether collected from, tenant or owner .. .. 306,1 

[w« also Circumstances and property tax.] 
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Protection (Customs) 

element of, in revenue tariffs .. .. ... 116,1, 

Pisoal Commission, recommendations of the .. .. 116-117,1. 

cotton industry .. .. ,. .. .. 149 -163,1. 

gold and silrer threads and ivory and plated ware ,. .. 119,1. 

steel and iron .. ,. .. .. .. .. 118,120,1. 
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tanning industry .. .. .. .. 129-130, I. 
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policy of ,. .. .. .. .. .. 363, I. 
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rates charged under .. .. .. .. 101-102,1. 

Provident Ponds Act, 1897 .. .. .. .. 286-267, T. 

Provincial Departments, 

assessment and oullsotion of provinoial taxes .. ,. 404,1. 
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Provincial Insolvency Act, 
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consumption of silt, in .. .. .. .. .. 136,1. 

land tax in .. .. .. .. .. .. 34,1 ; 26, II. 

surtax in .. .. ... .. ,, ..34,1. 
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a looal fonotion .. .. .. 281, 286, 1. 
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basis for fixing land tax .. .. .. ..31,1, 
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Public Worts csss, 

in Bengal .. .. .. .. .,211,1. 
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bka*g .. 
eharat .. 
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country spirits ,. 
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hemp drugs 
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land cess .. .. 

land revenue, incidence of 
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.. 178,1. 

.. 177,1. 

.. 26,1, 

.. 167, 168-169, 170, 

187, 1. 

.. 879 I. 

.. 176-177, 1. 

.. 301,1. 

.. 178,1. 

,. 296,304,306,1. 

.. 168, 171-172, 
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looal tax on mines belonging to .. 
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Railways Acts, the Indian 
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consumption of salt in .. .. .. ., , 
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tax on .. .. .. ., ,, 

house taxes, assessment of .. .. 

maohinery, municipal taxation of 
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284, 1. 

318, 390,1. 
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300, I. 
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268, I. 

296, 318, I. 
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28, I. 
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333, I. 
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334, I. 
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327- 318, 1. 
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220 . 1 . 

138, 1. 
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RANGOON— aotit. 


passengers, terminal tax on . . 

.. .. 319-320 

pawn-shops, license fee on 

.. 321,1. 

petroleum, collection of duty on .. 

.. 404, r. 

property (ax, rate of .. 

.. .. 306, 1. 

salt, price of 

.. 143,1. 

transfer of property, tax on 

.. 316,1 

unearned increment, tax on 

.. 314, I. 

vehicles, license fee on .. 

.. 321,1. 

Rangoon Development 4Trlst Act or 1920, 

levy of ta* on unearned increment; unrter . . 

Rate for water, 

.. 314,1. 


sit Water rates and also Agreement rales, Occupiers’ rates, 

Owners’ rates, Occasional water rates, Protective Irrigation 
.works, etc. 

Rates, Local, 

see Local taxation. 

Rationing ststem or coin tut ensure, 

reason for its success .. .. .. ,, 166,1. 

requires efficient preventive staff .. .. .. 106, 184,1. 

Hatton, Dr. 

on salt consumption, quoted ,. .. .. ,, 136, 136, 1. 

Haw materials or industbt, 

customs duty on .. .. .. ..120,1. 

inoidenoe of customs duties on .. .. .. .. 341, 342, 343,344,1. 

reduction in import duty recommended .. ,. ,, 366, I 

Receiver, appointment oi 

fee on application for .. .. .. 266,1. 

Reconveyances or mortgaged property-, 

a reduction in rate recommended .. .. ,, ,, 224,1. 

Redemption - , 

buying out the zamiudar or intermediaries ., .. 82,1. 

of land revenue .. .. .. .. .. 80-82 I. 

Sir Ganga Ram’s scheme .. .. .. ..80,1, 

Reierbes, Committee or 

income tax appeals .. .. .. .. .. 200-201, 1, 

Repo rms, 

ohanges in maohiuery of taxation .. .. .. 403,1, 

division of proceeds under .. .. .. .. 373-374, I. 

increase in fees for registration since .. .. 246, 1. 

octroi and leiminal tuxes since .. . • .. .. 292, 1, 

steps taken towards prohibition since .. .. 186,1. 

RsroRMS Enuuiry Committeb, Indian ,. .. ,, 3, I, 
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.. 

251-282,I. 

of income-tax to non-resident assessees 

a* • • 

192, 196, I. 

of ootroi 

.. 

291, 292, 293, 1. 

Registered pirns, 



distribution of profits 


207, I. 

private companies treated as 

•* 

205, 206, I. 

REGISTRATION, 

of births and deaths .. .. 

, . 

241, I. 

collection of fees Rnd administration of ,, 

• • is 

400, 404, 1. 

of oompanies 


240, 213, 1. 

of documents .. . 

s s ■ ■ 

240, 243-246, 366, 1. 

of marriages 

• a at 

240-242, 361,1. 

of motor vehicles and hackney carriages .. 

St t l 

240, 1. 

of opium consumers in R urma 


182, I. 

[««e aho Documents, registration of] 

Registration Act, Indian .. 

.. 

243, 1. 

Regulations, 

Bengal Land Revenue Regulation, 1812 ., 

» • tt 

46, I. 

Bengal Patni Taluks Regulation, 1819 

. . 

47,1. 

Burma Regulation V of 1901 .. 

« t 

49,1. 

Madras Regulations XXV and XXXI of 1802 

s . 

64, I. 

for a permanent ee'tlement (Bengal Regulation 1 of 1798) .. 

41, 42, 46,64,72,1 

Releases, 

stamp duty on .. 

• • • • 

226, 228, 1 ; 136, II. 

Kent, 

distinguished from net assets ,, 

. t 

52, I. 

fixation of ,. ,. 

at 

58, 64, I. 

Is land revenue in India a fax.or ., 

. . 

60-67, I j 27-74, 11. 

[««« aho Grouud-rent]. 

Rentiers, 

income tax on, in European countries 

. . 

197, 1. 

Reparations Committee, 

on minimum of subsistence ,, 


338, I. 

on taxation of tobacco in Germany 


106, 11. 

Report, 

appendices to the .. 

. . at 

2-3, 1 ; 11. 

order of treatment of taxes in the 

. . 

15, I. 

plan of the .. .. .. .. 


2, 1. 

reservations .. .. ,. 

.. 

4-6, 411-418,1. 

Representation op the deceased, 

Administrator General, power of ,. 

- s 

372-278, 1 ; 217,11. 

under the Adminietrator General’s Aot, 1913 

. . 

266, I; 216, 218, II. 

advantages of universal and compulsory representation 

269-270, I. 

under Bombay Regulation VIII of 1827 

at 

267,1; 218,11. 

in England universal .. 

• a 

266,1; 207,11. 

essential for a mutation duty .. 

t . , . 

266, I, 
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existing law in India .. .. .. 266-267, 1 ; 

216-219, II. 

Government 8avings Bants Aot, 1873 .. .. 266-267, 1. 

uuder the. Hindu Wills Act, 1870 .. ,. .. 268, I ; 217-218, II. 

under the Impel ial Bank of India Aot .. ., „. 266-267, I. 

under the Indian Companies Act, 1913 .. .. ,, 266-267,1. 

under the Indian Securities Aot, 1920 .. .. 266-267, 1. 

under the Indian Succession Act, 1865 .. .. .. 265-266,1. 

nuder Native Christian Administration of Estates Act, 1901 .. 266, 1. 

under the Post Office Cash Certificates Act, 1917 .. .. 266-267 .1. 

under the Provident Funds Act, 1897 .. .. .. 266-267, 1. 

recommendations of the Committee .. .. 271-273 1. 

under the Succession Certificate Act, 1899 ,. .. 267, I. 

Reservations, 

regarding reoommendations of Committee .. .. ,, 4 - 6 , 41 1-418, I. 

Restaurants, license jee kou .. .. .. ,, 321,1. 

Restrictive excises, 

see Exoises,’’restrictive. 

Retail sales tax .. .. .. ., .. ., 294, 296-297, 854, 

391, I; 274-279, 
II. 

incidence, oolleotion, and possible objection .. ,, 296-297, I; 

279, II. 

Revenue Department, cost of .. .. .. ,, 70-71, I. 

Revision Petitions, Civil, 

fees in High Court .. ,. .. ,. ,. 264-256, 1. 

Rice, 

see Expor t duties. 

Rice ebebb, 

oontrol of production .. .. , X 7 ri 1. 

defined .. .. .. .. 163, I. 

difficulty in oontrol .. .. 176, t. 

number of Bhopa for .. .. ,, 176.1. 

preservation of .. .. .. ,, 176,1. 

provinces using .. < 153 j. 

reduotion in licenses for .. .. , , ,. 176-177. I. 

substitute for spirit .. .. .. 176,1. 

summary of recommendations .. .. .. 184-186, 1. 

ttlCE MILLS, 

municipal taxation of, in Burma .. .. ,, ., 306 , 1. 

Rionano, Prop. 

on duties on inheritance or succession .. .. .. 261, I; 203, II, 

Hipox, Lose 

reforms regarding Town Police .. ,. 24, 1. 

development of looal eelf-govcrnmeii i . ,, 285, 1. 

finanoial control of local bodies .. ... .. ,, 388.1. 

Road cess, 
in Bengal 


.. 2111 . 
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ROAD TOLLS, 

in different provinoes .. 

in Europe .. .. ., 

in Madras, Bombay and Assam 
levy in tlia United Provinoos 

RooBas Ptatt Shellac Co. *. the Secretary 
India, judgment in 

Royal Chalteb. of 1687 .. 

Eoial Commission on Decentralisation 


State toe 


30P-301, i. 
299, 1. 

286, 1. 

293, I. 


I Si, I. 

283, 1, 

26, 286-287, l. 


[«« alto Decentralisation.] 

Eoial Army Sanitabt CommissIoh, Redort at 
Kotal Commission on Local Taxation, England, 1901 
classification of revenues .. 

‘ looal ’ and ‘ National ’ set vices .. 
on subsidies 

time taken by ,. .. ,, 

valuation of railway property 

Boyal Commission on Income-tax, England, 1920 

basis of assessment ,, .. .. •• ,. 

regarding system of graduation ,. .. .. 

Kotal Commission on Opium 

Eotal Commission on Taxation in Australia 

double taxation by Federal Government and Statos .. 
Koval India Marine 
Royalty, 

on lao in Burma ,. 

on mines 

Rubber plantations, 

assessment of .. , 

Russia, 

average income in 
capitation tax in 
consumption of Balt in 
inheiitanoe in Soviet 

Rtoti land, under the Madbas Estates Land Act op 1908 



28i, I. 

9, I. 

826, I. 

396, I. 

8 , 1 . 

325-326, I. 

191, I. 

197-198, I. 
4,161,1. 

370-371,881,1. 
404, I, 

131, I. 

7, r. 


64, 56, I. 

837, I. 
17,1. 
136, I. 
206, II. 
46, I. 


Rtotwari system, 
feature of 
in Bombay 
in Burma 
in Madras 

inoidenee of land revenue in 
introduction of .. 


• 

43,1. 

43-44, 49-61, I. 
49, I. 

43, 48-49, J. 
76-77,I. 

43, I. 


S 

Saccharine, 

effeot of piobibitive duty on 
evasion of duty on 

smuggling of 

suggested Government control 


119-120,1. 

120 , 1 . 

120, 126, I. 
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Sair duties, 

reimposed under the permanent settlement regulation ,. 12, I. 

Sales, 

tax on retail .. .. .. ' .. .. 296-297, 323,1 ; 

274-279, IL 

Salisbury, Loud 

on nature of land revenue .. ,, ,,61,11. 

Salt Commission, Madras 

change from monopoly to exoiee .. .. ., 140,1. 

Salt Committee (1903-041 .. .. .. 140-141,1. 

Salt Department, 

administration of .. .. .. ,, ,, 401,403,404,1. 

collector’s control over .. .. .. .. .. 400,1. 

reoommendations of the Committee ,, ., ,, 406,1. 

Salt duty ob tax, 

arguments for .. .. .. .. .. 134,1, 

oheek over inoreaso of prioe .. .. ,. .. 137, I. 

conclusions of the committee on the rate of ,, .. 137-138,1. 

consumption ae affected by ,. ,, ,, 136-137, I. 

consumption in Europo .. .. .. .. 135,1. 

consumption in different provinces .. .. ,. 136-136, 1. 

consumption and rate of duty, table .. .. ,, 98, IT. 

duty free issues for fish ouring .. ,, ,, 117,1. 

duty free issues for industiy and agriculture ., ,, 147, J. 

duty free issues, reoommendations on .. .. ., 147-148, 427,1. 

effeot of red notion in ,. .. .. .. ., 362, I. 

effect of variations in rates .. .. .. ,. 136-137, 1. 

history of the rales of .. .. .. ., 134-136,1. 

in Bengal and Burma .. .. .. ,. ,, 134, I. 

incidence on agricultural labourers of ,. .. .. 344, I. 

inoidenee on urban labourers of .. .. .. .. 341-342,1. 

in Italy, Austria, Frauoe, China and Japan .. .. 134, 1. 

Jensen on .. .. .. .. ,. .. 134, I. 

not to he inoreased .. .. .. .. 138,343,1, 

objections to .. .. .. .. .. .. 133, T. 

Dr. Paranjpye on reduction of .. .. .. 138, 369,1. 

Flowden’s (jpinion .. .. v 134,1, 

Dr. Katton on oonsumplim of .. .. .. 136-136, X, 

Bir Josiah Stamp on .. .. .. .. 134, ! 37,1, 

8alt, systems of sopflt, 

bonded warehouses .. . .. .. ,, 138-189, 142, 1. 

conclusions of the Committee ., .. .. ,, 145-148, 427, 1. 

danger of removal of oontrol over ,. ., .. 137,1. 

dependence on imported salt .. .. .. .. 142-143, 1. 

handicaps on Indian manufacture .. .. .. 142-143, 146, 1. 

history .. .. .. 138-141, I. 

imports ■■ .. .. 142-143,1. 

India to be self-supporting .. .. .. ., 136,1. 

manufacture, a subsidiary industry ,, ,. 148,1. 
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modified exoise plan .. .. .. .. HO, 141,1. 

monopoly in Bengal, Madras and Bihar and Orissa .. .. 138-139, 1. 

Peddar and the Salt Commission on .. ,, .. 139, 140, 1. 

Plowden’s opinion .. .. .. ,, 189, 144, 1. 

praotioo in Japan ,, ,, .. .. 187,1. 

production for sale b/ Goiernment .. .. ,, 141-142,1, 

supply during the war .. .. .. 141 , 1 , 

Samemar Lake, 

production of salt for sale by Government .. ,, 141 , I. 

Sandhurst Committee, India, ,, .. 3,1. 

Savings Banks Act, the Government, 1873 .. .. ,, 266-267,1, 

Savings Bank, the Post Omci, 

deposits in .. .. .. .. .. .. 263,1. 

ScAVBNGING TEES .. .. .. 320,389,1. 

SCKEDCLAB TAX ON LAND, 

in Italy .. .. ,, ,, .. 32-85, 1, 

Scheduled Taxes Boles, 

anomaly regarding octroi ,, ,, ,, ,, 299, 1, 

subcession, tax .. ,. .. ,. .. ,, 260, 278, 1. 

taxes assigned to looal bodies under .. ,, .. 389,1. 

Sea Customs Act, 

extended to land frontiers .. ,, 126,1. 

operation of .. .. .. .. .. ., 123, 1. 

Sea PA88ENGEB TAX, 

in Burma .. .. .. ., ,, ,, 22-28, 27, 1. 
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Securities, 

the Indian Securities Act, 1920 .. ., ,, ,, 266-267, 1. 
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on monopoly of salt ,, .. .. ,. f , 138,1. 
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sub-tenant under dirpatnidar .. .. ,, 39,47, I, 
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Settled propertt, 

in assessing probate duty . . .. .. .. ., 273-274, 276, I. 

Settlement, Land Revenue, 
see Land revenue. 

Settlement Oeeicer, functions oe, 

assessment of land revenue .. .. .. ., ioO, 404, 1, 

in different provinoes .. ,, .. .. .. 48-64, 1. 

limitation of, recommended by Committee .. .. 86, L 

Settlements, 
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transfers of .. .. .. .. ,, .. 228, I. 
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Sheriet, 
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Shipping concerns, 

taxation of profits from .. .. .. ,, 192,196,1. 
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8rAM, 

capitation tax in 
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Sidowick, Prof., 

on element of tax in postal revenue 



■ 9, I. 

Silk goods, 

import duty on .. 



. . 

.. 110,1. 

smuggling of 
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salt .. .. ., 



. . 

,. 136,1. 




Slater, Ur. Gilbert, 

on machinery of taxation 
memorandum hy 

Sir, 

Land held under the nnljuzar 

Slaughter* houses, 
income from 

Sliding scale system, 

licences for the sale of country spirits 

Small holder, 

let Landholder, the small. 

Smith, Adam, 
on oourt fees 

on duties on transfers of property quoted .. 

Smuggling, 

Imperial force to deal with 

import duty, effeot of high rate of 

interprovinoial .. .. .. .. 
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companies, on artioles of association of 
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